
S
omeone will make a movie about Lai
Changxing . Books about him
in Chinese and English were pub-
lished long before the Canadian gov-
ernment deported him to mainland

China last month after an 11-year legal battle.
Lai, allegedly the mastermind of the notorious
Yuanhua smuggling and bribery scandal, now
faces a prosecution that may end one of the
most massive criminal investigations the Peo-
ple’s Republic has ever conducted. Hundreds
of Lai’s associates, family members and Chi-
nese officials have been sent to prison, 14 sen-
tenced to death and eight executed. 

Will China’s courts sentence Lai to death
despite the Chinese government’s long-stand-
ing, formal diplomatic promise that he will not
be? When in 2001 I served as an expert witness
for the Canadian government at hearings con-
sidering Lai’s request for political asylum, I said
China would honour this promise in order to
maintain its international credibility. I empha-
sised that “PRC courts have an impeccable
record in doing what they are told to do by the
nation’s highest government and Communist
Party institutions”. 

Would China also live up to its diplomatic
pledge that Lai would not be tortured? Here I
was less confident. In view of worldwide public-
ity and mountains of evidence already assem-
bled in convicting Lai’s accomplices, I said that
it was very unlikely that he would be tortured,
like so many Chinese suspects, but that I could
not be an insurance company for the Chinese
government. 

The following year, worries over Lai’s post-
conviction fate became less hypothetical. While
imprisoned as his accomplices, both Lai’s
brother and his accountant died in unex-
plained circumstances. No autopsies were per-
formed. The administrative officer chosen by
Canada’s Ministry of Citizenship and Immigra-
tion, who recently conducted the final assess-
ment of the risks Lai might confront if deported,
noted these mysterious deaths. She neverthe-
less concluded that Lai faced no significant risk
of unnatural prison death, since such incidents
“occur to a very small number of inmates in
China” – an amazing statement to those famil-
iar with Chinese justice. 

Despite these deaths and evidence of 
coerced witness testimony, the administrator
also stated, rather puzzlingly, that “torture does
not appear to have occurred to other Yuanhua
accused”, presumably since Lai’s deceased 
accomplices failed to testify about what led to
their death. Ignoring Lai’s potential for reveal-
ing secrets that might embarrass party leaders,
she concluded that, “on a balance of probabil-
ities” Lai is “unlikely to have his death ‘ar-
ranged’ while incarcerated”. 

The administrator’s 100-plus page opinion
is rife with ambivalence. It reflects her struggle
to decide whether to end her government’s dis-

pute with China by ridding Canada of its infa-
mous visitor or vindicate the country’s well-
known respect for human rights. 

She was favourably influenced by an unusu-
al set of “assurances” recently extracted from
China, in addition to China’s initial guarantees
against Lai’s death and torture, although she
acknowledged that they “fall short of a thor-
ough monitoring mechanism necessary to en-
sure an inmate is not mistreated in custody”.
Her optimism even extended to a devastating
2005 critique of China’s criminal process I de-
livered before the US Congressional-Executive
Commission on China, because the “general
tone of the article is quite sanguine” about pro-
gress then being made towards reform. That
critique, she emphasised, “is now some six
years old”, implying that the situation in China
has surely improved. 

The sad truth, however, is that, while some
legislative reforms have continued, law en-
forcement practice has become increasingly re-

pressive and disdainful of criminal justice rules.
Mr Justice Michel Shore, the judge review-

ing the administrator’s conclusion, was even
more impressed by the additional “assur-
ances”. He characterised them as “strict, clear
and unequivocal”. Most observers might label
them “loose, vague and ambiguous”. How can
the granting of visits to Lai’s cell “as swiftly as
possible” save him from the fate of his brother
and accountant? Who will decide whether Ca-
nadian officials’ requests to allow Lai to use vid-
eoconferencing to contact them is “necessary”? 

It is good to know that Lai, unlike other de-
tainees, will be guaranteed the right to unmon-
itored conversations with his lawyers. But
when, how often and for how long? 

Moreover, will lawyers be able to freely 
defend him, gather evidence, learn the prose-
cutor’s case before trial, be given adequate time
to prepare for trial and appeal, and allowed to
see Lai during post-conviction imprisonment?
To what extent can the right of Canadian offi-
cials to attend Lai’s smuggling trial protect him?
What about trial of bribery charges? What if
China makes the trial secret? How valuable is
the promise that, “if Canada submits a reason-
able request”, China will allow Lai’s indepen-
dent medical examination? And why is there no
guarantee of an independent autopsy if Lai
should die in prison? 

Most potentially important is the assurance
that audio and video tapes will be made of all

Lai’s court hearings and pre-trial interrogations
and that the identities of all participating offi-
cials will be recorded. Yet these safeguards
against abuse will be available only for “consul-
tation” under unspecified conditions, with no
arrangements for investigating incomplete or
misleading materials. 

Although previous judges found that Lai’s
case raised serious legal issues deserving fur-
ther consideration, because of the “assur-
ances”, Mr Justice Shore saw none. Yet he failed
to address several key issues raised by Lai’s able
counsel, and his logic in briskly dismissing
some others can only be described as inscruta-
ble. In his view, deportation to China causes Lai
no “irreparable harm”. After all, Lai’s ex-wife
and children voluntarily returned, and Lai him-
self supposedly belied “the alleged risk” by 
(unsuccessfully) negotiating his conditions for
return with visiting Chinese officials. 

Thus, with considerable equanimity, the
judge, after amply praising Canada’s respect for
human rights, concluded that “the life of the ap-
plicant is in the Chinese government’s hands”.
Fortunately for the judge, but not for Lai, 
Canadian law permits no appeal from such a
decision.

Jerome A. Cohen is professor and co-director 
of the US-Asia Law Institute at NYU School of 
Law and adjunct senior fellow at the Council on 
Foreign Relations. See also www.usasialaw.org
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Last December, I sat in the
front row of the audience
assembled at Oslo City Hall,

watching Liu Xiaobo’s 
Nobel Peace Prize being presented
to an empty chair. His
imprisonment brought global
attention – for a moment – to
Chinese people’s demands for
fundamental rights. But, after the
speeches and celebration ended,
the headlines shifted. 

The international community’s
need to engage China on human
rights has never been greater. In
separate judgments released this
week, the UN Working Group on
Arbitrary Detention has found that
China is flagrantly violating
international law by detaining Liu
and his wife, Liu Xia .

The UN working group, which
is made up of human rights experts
and considers individual cases of
arbitrary detention, found that Liu
Xiaobo’s imprisonment and Liu
Xia’s house arrest violate
international human rights
standards. 

In finding that China had
infringed Liu Xiaobo’s right to
freedom of expression, the group
said it had “not shown in this case
a justification for the interference
with his political free speech”. 

The group also found that Liu
Xia’s illegal house arrest had no
justification and that China had
violated her right to freedom of
expression and due process under
law. It concluded with a stern
demand: “Liu Xia’s house arrest is
to end immediately.”

These UN opinions are unlikely

to yield the Lius’ immediate
release, but their value should not
be underestimated. China
regularly asserts that it adheres to
the rule of law – claims that have
now been put to the test and
unanimously rejected.

There is moral strength in such
opinions being expressed by the
UN. These opinions, when
combined with political and public
pressure, have often contributed to
the release of wrongly detained
prisoners. Furthermore, China
regularly affirms the importance of
dialogue and co-operation with
international institutions. If it fails
to act on these opinions, its
legitimacy in insisting that other
countries abide by UN decisions
will be undermined.

To help effectuate these
opinions, the international
community must now take action.
First, diplomats should try to meet
Liu Xia at her home in Beijing.
Second, governments should
make the Lius’ cases a main
concern in bilateral relations with
China. Finally, Ban Ki-moon, the
UN secretary general, should seize
this opportunity to join the
working group in calling for the
couple’s immediate release. 

Governments often find
excuses to avoid confronting
China. But, with these clear
statements, they should have the
courage to act. 

Jared Genser is the founder 
of Freedom Now, an international 
legal advocacy organisation that
represents the Lius

World must press China
to free Nobel laureate
Jared Genser urges action on a UN finding that Liu
Xiaobo and his wife have been wrongly detained

This is an important month for Hong Kong’s
history. The government is moving house, from
Lower Albert Road, where it has been for more

than half a century, to the Tamar site. And, in the
course of moving, it will have to pack and, very likely,
throw out old papers that it thinks it no longer needs.

William Waung, a former high court judge, has
performed an important service by publishing an
article in the current issue of the journal Hong Kong
Lawyer on why we need an archives law. 

Waung, a founding member of the Archives
Action Group, points out that Hong Kong has no law
that requires the creation, management and
preservation of government records, unlike on the
mainland, in Taiwan and even Macau. In fact, most
jurisdictions around the world have such legislation.

So far, the Hong Kong administration has been
unmoved by arguments for archival legislation. In
2006, then chief secretary Rafael Hui Si-yan
confirmed that there were only “administrative
arrangements” in place and there was no obligation
for the 200-plus statutory bodies to transfer their
records to the government. However, he said, the
system was functioning effectively. 

Not so, according to Waung. In the past five years,
“government departments and bureaus have been
reluctant to turn over their records for selection and
preservation” by the Public Records Office.
Alarmingly, the number of archival records
transferred to the PRO dropped by 44 per cent
between 2008-09 and 2009-10. Moreover, some of the
most important government agencies – including the
Chief Executive’s Office and the Chief Secretary’s
Office – have not made policy records available for
selection and preservation since 1997. Already, courts
have been told by the government that documents
they requested had been destroyed.

This is clearly an unsatisfactory state of affairs.
Traditionally in China, records were considered so
important that officials were assigned to follow the
emperor around to record his words and activities so
they could be preserved for posterity. And within
each of the country’s thousands of counties, there
were officials whose job it was to keep a record of
events of political, economic or other significance. 

The need to properly preserve and manage
records is a major issue that politicians should take a
stand on. Of the leading purported candidates for the
chief executive race, Chief Secretary Henry Tang
Ying-yen is one who can push for an archives law.
The fact that his office has not made records available
for preservation suggests that he does not consider
such a law to be important. He should be asked for
his position on this issue. 

All the other candidates, too, should be asked by
the media whether they think it is important for Hong
Kong to enact a law to preserve archives. 

Meanwhile, all bureaus housed on Lower Albert
Road should be told in no uncertain terms that no
files are to be thrown out as a result of the move to
Tamar. Unneeded and unused files should be
forwarded to the Public Records Office for sorting and
preservation and made available to scholars. Hong
Kong cannot afford to lose any more of its history.

Frank Ching is a Hong Kong-based writer
and commentator. frank.ching@scmp.com 
Follow him on Twitter: @FrankChing1
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The judicial reviews sought by a
group of Filipinos fighting to
lift the current residency

restriction on foreign domestic
helpers are stoking widespread fear
of a grave social impact if they
should succeed. Foreign domestic
helpers are now perceived as an
underlying threat to social stability
and cast as hostile outsiders.

History doesn’t repeat itself, but
it rhymes. Most of us will remember
a similar situation some time ago
when mainland children born to
Hong Kong residents were refused
local residency.

The Hong Kong government
treated them like dangerous aliens,
worrying that if they were granted
right of abode there would be a huge
stampede and the city would be
unable to cope with a sudden influx. 

The court eventually granted
them the right of abode, but the
prediction of a stampede did not
come true. More than 10 years on,
many Hongkongers still haven’t
learned their lesson from that
experience. 

Starry Lee Wai-king, vice-
chairwoman of the Democratic
Alliance for the Betterment and
Progress of Hong Kong, said that if
the estimated 125,000 helpers who
have already resided here for more
than seven years were given
permanent residency, the
consequences would be severe. She
warned that if they all claimed
single-person welfare allowance, it
would mean an extra financial
burden of HK$4.7 billion a year. 

Once granted permanent
residency, helpers could also bring

their families to live here. And that,
Lee claimed, could increase the
population by up to 500,000. 

On education alone, she said, the
young immigrants would cost us
HK$8.9 billion per year in terms of
recurrent expenditure and the
government would have to build 327
new schools, amounting to HK$62.1
billion in non-recurrent
expenditure.

The expenses list is long as there
are additional costs in health care,
estimated at HK$1.95 billion, and
public housing, at HK$52.5 billion.
There would also be a knock-on
effect on the labour market,
affecting the minimum wage and
causing more unemployment in
Hong Kong, which could reach 10
per cent, according to Lee. 

That’s enough scaremongering
from the DAB, which seems to think
that these domestic helpers are
locusts that would drain the city’s
resources once granted permanent
residency.

These doomsday predications
sum up the negative attitude of the
majority of Hongkongers, who treat
foreign domestic helpers as second-
class citizens. Why do we treat these
Asian helpers differently from other
expatriates? If this is not racial
discrimination, what is it? We should
be ashamed. 

And the self-proclaimed
righteous pan-democrats, such as
members of the Civic Party, are no
better. They have not commented
on the case and their wall of silence
on the issue means they accept the
injustice. 

Hong Kong is intrinsically a

society of immigrants, who have
contributed to the city’s economic
success. The city is regarded as a
melting pot of western and eastern
cultures. The city owes its success to
this mosaic of nationalities. 

When the Basic Law was being
drafted, due consideration was
given to foreign residents. Article 24
stipulates that anyone who has
entered the SAR with a valid travel
document, and has ordinarily
resided here continually for at least
seven years, will be eligible to
become a permanent resident.
Furthermore, Article 25 states that
all Hong Kong residents shall be
equal before the law. Based on these
two articles, we don’t really have a
leg to stand on to deny helpers their
right to local residency. 

The rule of law and personal
freedom are not only the bedrock of
the city’s stability, they also reflect
our dignity and civility as a
community. In the judicial reviews,
the government should be prepared
for any eventuality. 

Most importantly, we should
approach the issue with a fair and
open mind. Prejudice is an insidious
moral and social disease that should
have no place in any society, much
less in “Asia’s world city”.

Albert Cheng King-hon is a political
commentator. taipan@albertcheng.hk

Wild talk over abode rights for
maids reveals our prejudice
Albert Cheng says it’s clear that scaremongers don’t have a leg to stand on 

Humanity’s main concerns
today are not so much
concrete evils as

indeterminate threats. We are not
worried by visible dangers, but by
vague ones that could strike when
least expected – and against which
we are insufficiently protected.

There are, of course, specific,
identifiable dangers, but what
worries us most about terrorism,
for example, is its unpredictable
nature. What is most disturbing
about the economy is its volatility –
in other words, the inability of our
institutions to protect us from
extreme financial uncertainty.

Because interdependence
exposes everyone around the
world in an unprecedented way,
governing global risks is
humanity’s great challenge. Think
of climate change; the risks of
nuclear energy and proliferation;
terrorist threats; the collateral
effects of political instability; the
economic repercussions of
financial crises; epidemics; and
sudden, media-fuelled panics. 

These phenomena form part of
the dark side of the globalised
world: contamination, contagion,
instability, interconnection,
turbulence, shared fragility,
universal effects and overexposure. 

Interdependency is mutual
dependency – a shared exposure to
hazards. Nothing is completely
isolated, and “foreign affairs” no
longer exists: everything has
become national, even personal.
This is the context of our current
peculiar vulnerability. What used
to protect us (distance, foresight,

government intervention) now
offers little or no protection.

Not surprisingly, a contagious
globalisation that increases
vulnerability inevitably triggers
preventive and defensive strategies
that are not always proportionate
or reasonable. So, in this era of
global warming, smart bombs,
cyber warfare and worldwide
epidemics, our societies must be
protected with more complex and
subtle strategies. 

We must learn a new grammar
of power in a world that is made up
more of the common good – or the
common bad – than of self-interest
or national interest. 

While the old power game
sought the protection of one’s own
interests, overexposure forces
reciprocity of risks, the
development of co-operative
methods, and the sharing of
information and strategies. Truly
effective global governance is the
strategic horizon that humanity
must pursue today with all its
energy.

It sounds hard, and so it will be.
The challenge of governing global
risks is nothing less than the
challenge of preventing the “end of
history” – not as the placid
apotheosis of liberal democracy’s
global victory, but as the worst
collective failure we can imagine.

Javier Solana is president of ESADE
Centre for Global Economy and
Geopolitics. Daniel Innerarity is director
of the Democratic Governance Institute
of the University of the Basque Country.
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