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n mainland China, when criminal inves-
tigators take someone into custody, there
is no timely way to effectively challenge
their misconduct. Suspects are usually
detained throughout investigations. 

Torture during interrogation, although
banned, is rife. Investigators, usually police but
also prosecutors in certain cases, often ignore
legal requirements to notify the suspect’s 
family that he has been detained, where he is
held and why, and to allow him to see a lawyer.
Even a competent lawyer has nowhere to turn
for an independent review of official abuse.

In Anglo-American jurisdictions, including
Hong Kong, courts decide the legality of a 
suspect’s criminal detention. In continental
European democracies, police detention prac-
tices are reviewed by prosecutors and judges. In
Taiwan today, judges must approve all deten-
tions. Yet mainland China continues to rely on
institutions imported from the Soviet Union.

Under China’s current Criminal Procedure
Law, courts play no role in this earliest, crucial
stage of the criminal process. China’s procura-
tors, the nation’s prosecutors, are supposed to
discover and correct investigative misconduct,
even that of their own investigative units, but
they seldom do. The prosecutors must approve
the arrest of detained suspects. Yet, through
misapplication of the current law, Chinese 
investigators give themselves 30 days to seek
such approval and sometimes do not comply
with that broad limit. 

Moreover, through another twisting of the
law, they subject certain people to as long as six
months of incommunicado “residential
surveillance” before resorting to their arrest 
option. Thus, it is normally a long time before
incarcerated individuals benefit from procura-
torial review.

Two documents jointly promulgated by the
Supreme People’s Procuratorate and the Min-
istry of Public Security late last year, if 
implemented in good faith, promise abused
detainees greater access to procuratorial
assistance. Those documents, however, lack
the full authority of law, and the Standing
Committee of the National People’s Congress is
currently debating, behind closed doors, the
extent to which the NPC should incorporate
them when it issues its long-awaited revisions
of the Criminal Procedure Law next March. 

The draft revisions were published for 
public comment in August and drew almost
80,000 responses. The vast majority reportedly
focus on the interaction of defence lawyers with
police and courts. Relatively little attention 
appears to have been paid to the draft’s
expansion of prosecutors’ power to curb 
investigators’ misconduct.

Informed Chinese observers often dismiss
the prosecutors – who have the same legal
training as judges – as timid, powerless in 
practice, and too cosy with the police and the

Communist Party apparatus that controls
them. They are a far cry from the “watchdogs of
legality” envisioned by Soviet legal theory.
Some critics mock the prosecutors as waiters in
a restaurant where the police are chefs and the
judges are guests who eat only what the chefs
decide the prosecutors should serve.

Yet, if the draft revisions are adopted as 
written, prosecutors will have greater opportu-
nities, indeed obligations, to enforce the rules
restricting investigators’ powers. For example,
if investigators reject a complaint that they have
detained a suspect beyond prescribed time 
limits, carried out an illegal search and 
seizure, or obstructed a defence lawyer’s
activities, an appeal can be submitted to the
procuratorate. Where it is justified, “rectific-
ation shall be made in accordance with law”. 

Similarly, the procuratorate will be required
to verify allegations that evidence has been col-
lected illegally, which would include coerced
confessions, and, if an allegation is confirmed,
to “issue an opinion on the correction of such
situation”, suggest replacing investigators and
prosecute them for any crimes committed. The
procuratorate will also be required to oversee
whether investigators’ imposition of “residen-
tial surveillance” outside a suspect’s home
complies with the revised law. 

Another article will require prosecutors 
approving an arrest to question the suspect 
instead of merely reading case documents,
whenever they have doubts about the arrest,
the suspect requests a meeting, or investigators
may have violated the law. Prosecutors also
may question witnesses and must hear the
opinion of defence counsel if requested. 

Moreover, even if arrest is approved, the
procuratorate “shall examine the need for (con-
tinuing) custody” and, if custody is no longer
necessary, “shall suggest release of the suspect”
or itself grant release with restrictions. In the
pre-arrest period, prosecutors must also
promptly review requests for release from mea-
sures imposed by its own investigation units
and state its reasons for denying such requests.

Unfortunately, the draft revision fails to 
incorporate the document jointly issued by the
Supreme People’s Procuratorate and the Min-
istry of Public Security last year that calls for 
establishing procuratorate offices in detention
centres, which are operated by the police. That
would facilitate prosecutors’ monitoring of
conditions and events there. Presumably that
document will still govern police and prosecu-
tors, even without legislative endorsement.

The real question is whether the procurator-
ate can muster the power and zeal to effectively
interpret and implement the new, but often
sketchy, criminal justice norms, whatever their
source. Some Chinese elites appear to be 
increasingly impatient with government 
failures to enforce the laws in many fields, not
only criminal justice. Perhaps the prosecutors’
supervisory role will rise with that tide. Other-
wise, the “watchdog of legality” will continue to
have more bark than bite. 
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Following the death of
Muammar Gaddafi, Libya’s
interim government

announced the “liberation” of the
country. It also declared that a
system based on sharia law,
including polygamy, would replace
the secular dictatorship that
Gaddafi ran for 42 years. Swapping
one form of authoritarianism for
another seems a cruel letdown
after months of Nato air strikes in
the name of democracy.

In fact, the Western powers that
brought about regime change in
Libya have made little effort to
prevent its new rulers from
establishing a theocracy. But this is
the price that the West willingly
pays in exchange for the privilege
of choosing the new leadership.
Indeed, the cloak of Islam helps to
protect the credibility of leaders
who might otherwise be seen as
foreign puppets.

For the same reason, the West
has condoned the long-standing
alliance of rulers of the oil
sheikhdoms with radical clerics.
For example, the House of Saud,
backed by the US, not only
practises Wahhabi Islam – the
source of modern Islamic
fundamentalism – but also exports
this fringe form of the faith. Yet,
when the Saudi crown prince died
recently, the US stood by as the
ruling family appointed its most
reactionary Islamist as the new
heir to the throne. 

So intrinsic have the Arab
monarchs become to US interests
that the Americans have failed to
stop these cloistered royals from

continuing to fund Muslim
extremist groups and madrassas in
other countries. From Africa to
South and Southeast Asia, Arab
petrodollars have played a key role
in fomenting militant Islamic
fundamentalism. 

With Western support, the oil
monarchies, even the most
tyrannical, have been able to ride
out the Arab Spring. 

Nato-led regime change in
Libya – which holds the world’s
largest reserves of the light sweet
crude oil that American and
European refineries prefer – was
not really about ushering in an era
of liberal democracy. The new
Libya faces uncertain times. The
only certain element is that its new
rulers will remain beholden to
those who helped to install them. 

Paradoxically, the US practice
of propping up malleable Islamist
rulers in the Middle East often
results in strong anti-US
sentiment, as well as support for
more independent and
“authentically” Islamist forces. 

The fight against Islamist
terrorism can succeed only by
ensuring that states do not
strengthen those forms of Islamic
fundamentalism that extol
violence as a religious tool.
Unfortunately, with the US
willfully ignoring the lessons of the
recent past, the extremists are once
again waiting in the wings.
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China was noticeably unhappy as the United
States “pivoted” into Asia last week, with
President Barack Obama attending the East

Asia Summit in Indonesia, where he lived as a boy.
“Outside forces should not get involved under any
circumstances in the handling of the South China Sea
disputes,” Premier Wen Jiabao warned in a
speech in Bali.

While Wen enjoined Washington to stay out of
South China Sea disputes, the Chinese Global Times
newspaper warned the small countries of Southeast
Asia against co-operation with the US. “Any country
which chooses to be a pawn in the US chess game will
lose the opportunity to benefit from China’s
economy,” it said. 

The countries of Asia, it seems, have to choose
sides. This comes close to the declaration of another
cold war. 

Beijing should ask itself why countries of the
region, which now rely on the mainland for their
economic well-being, should be so fearful of China
that they implore the US to remain. 

A just-released Gallup survey conducted in nine
Asian countries shows that the US is viewed more
positively than China in most of them. Asked for their
view of the leadership of the US and China, 44 per
cent approved of American leadership compared
with 30 per cent for China.

It could be because the US, unlike China, has no
territorial claims in the region. By contrast, China has
territorial disputes not just with Japan but also with
Vietnam, the Philippines, Malaysia and Brunei.

China has offered joint economic development as
a solution to the conflicting claims. This sounds good
on the face of it, but what does joint development
mean? Xinhua news agency in August told Japan
about Chinese willingness to resolve differences over
the Diaoyu, or Senkaku, islands. “Beijing,” it said, “is
willing to shelve differences and jointly explore with
Japan the resources in the surrounding waters of the
Diaoyu Islands, on condition that Tokyo recognised
China’s complete sovereignty over the archipelago.” 

In 1978, Deng Xiaoping famously
admonished both countries to set aside their
differences and await the emergence of a wiser
generation to resolve the dispute over sovereignty. In
the meantime, he said, consideration may be given to
joint development. Now, it turns out, Japan and other
countries must first recognise Chinese sovereignty
before there can be development. 

Of course, China in 1978 was poor and weak.
Today, it is strong, economically and militarily. 

This change in attitude could be one reason the
countries of the region are fearful of China. If Beijing
continues to adopt a truculent tone when addressing
its neighbours, they will continue to insist that the US
remains engaged in the region to help fend off China.

And American pressure evidently works. There
was no action on a code of conduct in the South
China Sea for eight years, but the voicing of strong US
interest last year was followed by a China-Asean
agreement on guidelines, and now China is sending
signals that it is willing to discuss an actual code of
conduct.
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The only candidate running for
president of Lingnan
University Student Union’s

executive committee, Liao Weiyi,
was recently found to be a member
of the Chinese Communist Party.
The discovery sent shock waves
across the campus, and prompted
the other union members on the
ticket to distrust him. Hence, the
team withdrew from the election. 

A similar thing occurred at City
University when some mainland
students active in student affairs
admitted to being former members
of the Communist Youth League.
The revelation prompted some 20
students to stage a protest on
campus against the infiltration by
Chinese communists.

Since our tertiary institutions
adopted more of a business model,
many have opened their doors to
non-local students, especially those
from the mainland, to bolster
intakes and revenues. This is
especially so with self-financing
universities; the proportion of their
mainland students has risen rapidly
over the years. 

The Communist Party has some
80 million members; together with
the affiliated Communist Youth
League, the total membership
exceeds 100 million. Many mainland
students are recruited to the youth
league and join the party when they
are older; it is a normal part of
growing up on the mainland.

In reality, today’s party is
different from what it was in the
beginning. It’s no longer a
revolutionary party on a crusade to
liberate the world from

authoritarian control. Being a party
member is a ticket to join the
government and, perhaps one day,
the ruling ranks. Some use their
membership to open doors in the
business world or help advance their
careers.

But many who join are not
politically motivated. Therefore, our
university students shouldn’t be so
sensitive. 

Hong Kong is one of the world’s
most diverse, tolerant, free and
democratic societies. We should all
appreciate that political affiliation,
like religious belief, is not only an
individual’s choice that should be
respected; it is also an individual’s
right that should be protected by the
law.

If the students didn’t agree with a
candidate’s political affiliation, they
could simply not vote for them.
There was no need to stage protests
or withdraw from elections. Such
reactions were overly dramatic. 

Even if some students were
members of overseas political
parties, it’s really no big deal.
Students should be encouraged to
be open to all thoughts and values,
and embrace people with different
political views.

Of course, we also have to
understand the painful history of
Hong Kong, especially during the
tumultuous times of the 1950s and
1960s, and the 1967 riots which were
caused by pro-communist leftists in
Hong Kong. And the images of the
June 4 crackdown are still fresh in
people’s minds. 

It’s natural that many
Hongkongers fear the power of

communism. But we need to accept
that we are now part of China, and
under the principle and policy of
“one country, two systems”; the
chief executive is not allowed any
formal affiliation with a political
party to ensure he or she cannot
affect policies implemented by an
executive-led government. But it
doesn’t mean candidates affiliated
with the communist party can’t run
for the post. As long as a candidate
publicly declares the membership
and divulges all related details, there
shouldn’t be a problem.

During the colonial era, and
especially after the 1967 riots, 
pro-communist leftists in Hong
Kong were driven underground and
many top students were recruited to
the party to help build and expand
its network and influence. 

Such infiltration at universities
came to a halt after the fall of the
Gang of Four on the mainland. But,
since the handover, many believe
such activities have sprung up again. 

At the end of the day, we have to
recognise that the party is not some
kind of political Frankenstein to be
feared. No matter how we feel about
it, it’s here to stay. We just have to
accept the reality and deal with it
positively.

Albert Cheng King-hon is a political
commentator. taipan@albertcheng.hk

Let’s put to rest our fear of
card-carrying communists
Albert Cheng says, 14 years after the handover, Hong Kong has to accept reality 

While the outlook for the
forthcoming climate
change conference in

Durban is highly uncertain, a
critical mass of countries is
currently advancing landmark
domestic climate change
legislation at a pace that contrasts
sharply with that of the UN-
brokered talks. This trend, largely
driven by emerging economies, is
nothing less than game-changing. 

In the last six months alone, as a
forthcoming study by Global
Legislators Organisation (Globe)
and the Grantham Research
Institute, at the London School of
Economics, documents: China is
developing comprehensive
climate change legislation and has
included carbon targets in its five-
year plan; South Africa’s
government has released its
climate change white paper; in
Mexico, all parties in parliament
agreed to back a comprehensive
climate change law.

Meanwhile, South Korea is in
the process of passing legislation
for an emissions-trading scheme
which would be binding by 2015;
the Australian government’s
carbon-tax bill will become law
next year; and Germany has
outlined a radical new energy plan
in response to Fukushima. 

Adoption of such landmark
initiatives is – with a few notable
exceptions – largely bipartisan.
One key reason is that many
legislators increasingly recognise
the positive co-benefits of climate
change legislation, which range
from energy efficiency and

increased energy security to the
reduction of air pollution. 

This, in turn, symbolises a
crucial shift. Previously, the
political debate on climate change
has been largely framed around
sharing a global burden – with
governments, naturally, trying to
minimise their share. Now,
legislators increasingly view the
issue as one of national self-
interest, with each nation trying to
maximise the benefits. 

Encouraging as this shift is, it is
as yet insufficient to avoid
dangerous climate change.
Nonetheless, the national legal and
policy frameworks being created
could potentially be ratcheted up.
As this happens, the goal must be
to translate such progress into a
comprehensive, global deal
brokered by the UN to build on the
Kyoto Protocol. Such a deal will
probably only be possible when
even more countries are
committed to taking action
because it is to their advantage. 

Given this outlook, a key danger
is that some might harden their
stances in dealing with other
countries. At a time when the
climate change debate is
undergoing such profound
change, this would be ill-timed. 

John Gummer, now Lord Deben, is
president of Globe and a former UK
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Globe, and former UK deputy prime
minister. Michael Jay, now Lord Jay, is
vice-president of Globe and former
head of the UK Diplomatic Service 
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