
Our education officials are
once again getting very
agitated about the subject of

the subvention to the English
Schools Foundation. So perhaps we
can help them get the right answers
by persuading them to ask the right
questions.

But first, a little history. When the
ESF began life several decades ago,
it led a somewhat privileged
existence because the classes were
generally smaller than those in local
schools and the facilities generally
better and the teachers better paid.
As a result, the subsidy per child –
usually of an expatriate family – was
higher than for a local child in a
local school. A fine example of that
“colonial oppression” we read
about in the history books.

In subsequent years, the
arrangement was twice changed to
bring the ESF’s subsidy per child
into line with the cost of educating a
local child in a local school. Parents
paid fees to meet the difference
between the actual costs and the
subvention.

Some 10 years ago, the
subvention was frozen, and in later
debate about the subsidy, the ESF
was told that it needed to improve
its governance. Inevitably, the freeze
in subsidy has caused a massive
increase in ESF fees. 

Now back to the present and the
questions we should be asking. We
should begin by acknowledging that
every discussion about education
should start with the children and
what is best for them. Institutions,
organisations, sponsoring bodies,
teachers’ unions and others will all

come into it later; the children must
come first.

First up, why does any society
educate its children? Answer: to
ensure the survival of the species, to
prepare the next generation for
adult life in the same way we were
equipped by our parents in our
turn.

Secondly, is it justified for the
government to use taxpayers’
money to subsidise the cost of
education? Just about every civilised

country has reached the conclusion
that it is justified because it
contributes to social harmony and
society needs educated people to
play a full part in community life.

Pretty straightforward so far but
now it starts to get difficult. Should
we attempt to distinguish between
categories of children for the
purposes of subsidising their
education? 

For example, it might be possible
to argue that only the children of
permanent residents should enjoy
the subsidy. That would
conveniently cut out the children of
those expats who have only a short

stay in Hong Kong, but those who
stay longer would eventually
qualify. More seriously, it would cut
out the children of new immigrants
from the mainland. Would that be
wise?

If we say the subsidy should be
open to all the children whose
parents are lawfully resident, then
we do not exclude new mainland
migrants but also let the expat
children back in. Moreover, we still
have a serious problem because
there are tens of thousands of
children who are themselves lawful
residents but neither of their
parents is.

Putting the children first, as we
said we should, and addressing that
situation brings us to the
inescapable conclusion that all
lawfully resident children should
enjoy the same subsidy. It is the only
morally reasonable and legally
acceptable position.

The problem in Hong Kong
stems from the fact that our
education officials subsidise
schools, not children. Putting the
institutions ahead of the humans
may be administratively easy, but it
has created all manner of
anomalies. Many children at our
international schools are “local” but
receive no subsidy at all to help
towards meeting the very high fees.

Specifically in the case of the
ESF, nearly three-quarters of the
children are local but the subsidy is
much less per capita than other
local children enjoy if they attend a
local school. Is this fair and
reasonable? In effect, we are
squeezing the middle class (most of

whom are taxpayers) and then we
wonder why they feel neglected.

Whenever there is a public
discussion of the ESF subvention,
the education officials repeat their
mantra that it is a “legacy issue”,
presumably a reference to the
historic background. But this is a
piece of sophistry. If you think about
it, every subject the government
deals with is, to some extent, a
“legacy issue” except those that only
came to light in the past few days.

A now retired chief secretary was
once asked at a lunch meeting of the
International Business Committee
why the Education Bureau seemed
to be so hostile to international and
ESF schools. He replied candidly
that there was an institutional bias
against them because the officials
concerned saw the popularity of
such schools with parents as an
indictment of the standard of
education in those schools for
which they were directly
responsible. “Which of course it is,”
he added sotto voce.

Judging from recent public
comments, that would seem to be
the real legacy issue here.
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The problem stems
from the fact that
education officials
subsidise schools,
not children 

O
n December 22, 2006, a Beijing
court sentenced Chinese rights
lawyer Gao Zhisheng to
three years in prison for “inciting
subversion”, the charge fre-

quently used to silence independent voices like
that of 2010 Nobel Peace Prize laureate Liu
Xiaobo . But the court suspended Gao’s
sentence subject to five years of probation.
What seemed like a light sentence, however,
soon turned into a nightmare of “disappear-
ances” and torture. 

Gao was last seen on April 20, 2010. For
20 months afterwards, there was widespread
uncertainty about whether he was still alive.
Then, last December 16, just days before his
five-year probation would have been complet-
ed, the Chinese government announced that it
had been revoked and that he would begin
serving the three-year prison term. On January
1, the government notified Gao’s brother that it
is now holding him in a prison in far-western
China. Today, Gao’s international pro bono
legal team submitted a petition to the UN
Working Group on Arbitrary Detention, 
seeking a determination that this latest impris-
onment violates international law. 

Gao’s case demonstrates how far the 
Chinese government will go to suppress legiti-
mate criticism by its citizens. A self-trained 
lawyer and once rising star in China’s legal 
establishment, Gao found himself under attack
after representing some of China’s most 
vulnerable citizens – victims of illegal govern-
ment land grabs and religious persecution.
While lawyers in countries that respect the rule
of law are often lauded for such work, in China
they are often punished. 

In 2005, authorities closed Gao’s law firm.
He and his family were placed under surveil-
lance, repeatedly harassed, and even physically
abused. Because Gao continued his work, in
August 2006 police detained him. While in cus-
tody without access to counsel, interrogators
tortured him, ultimately securing a forced con-
fession after threatening his wife and children. 

The family and their lawyers were not noti-
fied of Gao’s “trial”, which lasted less than a day
and focused on his writings that were critical of
the government. The probation he was granted
proved to be like no other. Not content to hold
him in almost complete isolation under de
facto house arrest, the government repeatedly
“disappeared” and tortured him. 

In September 2007, Gao wrote an open letter
exposing this misconduct. The government
reacted by abducting and holding Gao in secret
for over a month. His captors ferociously beat
him. They subjected him to electric shocks in
the face and genitals. They pierced his genitals
with toothpicks and held lit cigarettes to his
eyes. When Gao passed out from the pain,
guards urinated on him. His skin turned black.
Before releasing Gao, authorities threatened to

torture him in front of his family and kill him if
he disclosed the torture. 

The government again disappeared Gao in
February 2009, briefly releasing him in March
2010. Although that mysterious reappearance
lasted less than a month, Gao was able to reveal
in horrific detail even more abuse by Chinese
authorities. In the vain hope of ending the 
torture, Gao had pleaded to be put into an 
ordinary prison, but was told: “You going to
prison, that’s a dream. You’re not good enough
for that. Whenever we want you to disappear,
you will disappear.” 

Despite the Chinese government’s well-
worn claims that it respects the “rule of law”
and its commitment to the international 
convention against torture, Gao’s mistreat-

ment and trial violated international law as well
as Chinese law. Recognising this, in 2010 the UN
Working Group on Arbitrary Detention found
that Gao’s disappearance constituted “a clear
non-observance of the international norms re-
lating to the right to a fair trial” and resulted
from his exercising fundamental rights and
freedoms. This independent body of experts
from around the world called for his immediate
release. 

Undeterred by this unequivocal ruling, the
Chinese government continued to hold him in
secret until the Beijing court’s recent, last-
minute announcement, without elaboration,
that Gao had “seriously violated probation
rules a number of times”. Neither Gao nor we
will ever know what those violations were and
whether they were committed during the brief
periods of his probation that he was not in
police custody. The court apparently made its
decision without notice to Gao or his family and
without granting him opportunity for assis-
tance of counsel and a court hearing. 

Moreover, a fair court would have taken into
account that, since his detention on charges of
inciting subversion, Gao has already spent
more than three years in government custody.

He should have been afforded credit for time
served instead of being ordered to start his
three-year term. 

To add insult to injury, this month, after
Gao’s brother travelled thousands of miles to
visit the remote Xinjiang prison where
authorities now claim to hold Gao, officials
turned him away, stating that Gao “didn’t want
to see family” and that visits would not be
allowed until after a three-month “observation
period”. This latest attempt to isolate Gao from
the outside world leaves the family with the 
inevitable fear that the government is hiding
the results of even more torture. 

It is time for the Chinese government to end
the long and ludicrous legal charade over this
case that has done so much harm to China’s
reputation as well as the cause of human rights.
Gao should be released immediately, and the
international community should seize this 
moment to demand nothing less.

Jerome A. Cohen, an NYU law professor and co-
director of its US-Asia Law Institute, is also adjunct
senior fellow for Asia at the Council on Foreign
Relations. Jared Genser is founder of Freedom Now.
They serve as international counsel to Gao Zhisheng
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Harmful effects
Adichotomy seems to have emerged over the

past months – played out in the media, in
speeches by politicians and public

stakeholders, and reinforced in a broad spectrum of
discussions about public policy. It drew on current
local events, yet its subtext has remained the same:
the distinction between “locals” and “foreigners”.

A recent University of Hong Kong survey on
identity in Hong Kong suggests that more people now
view themselves as “Hong Kong citizens”, and the
number of people who view themselves as “Chinese
Hong Kong citizens” has also increased significantly.
Meanwhile, much has been made of the fact that
there has been an apparent decline in the number of
people viewing themselves as “Chinese citizens”.

An increased sense of local identity also implies an
increased awareness of foreignness. This should not
come as a surprise to anyone who has been following
the news: a shocking number of mainland women
giving birth in Hong Kong hospitals, the uncertain
future of the English Schools Foundation, protests
outside a Dolce & Gabbana store, priority housing to
Hong Kong residents. These stories have
compounded a distinction between “locals” and
“foreigners”, and the surrounding debate has shed
light on some rather unfortunate opinions. 

It is worth taking a moment, therefore, to consider
what distinguishes the local from the foreigner.

The Oxford English Dictionary defines a foreigner
as “a person born in a foreign country; one from
abroad or of another nation; an alien”, whereas a
local is defined as “a person who is attached by his
occupation, function, etc. to some particular place or
district”.

But where does foreignness end and locality
begin? Is one really a local simply by virtue of birth?
Such a characterisation would render anyone born
outside Hong Kong – even if they immediately moved
back – a foreigner; and, for that matter, anyone who
immediately left Hong Kong after being born, a local. 

Is being local a matter of the right of abode or
nationality? In which case, distinguishing local from
foreign becomes strictly a legal concern and a matter
of documents, bureaucracy and passports.

Some characterisations of “local” have implicitly
suggested that this is a matter of race and ethnicity –
so, depending on the colour of your skin, you might
always be regarded as a foreigner. 

Or, is being a Hong Kong local a matter of
language, culture and mannerisms? In which case,
does one only become a true local by mastering
Cantonese? Or is Putonghua sufficient? It would seem
that language is a necessary prerequisite for full
integration in society – yet it is possible to get by in
Hong Kong for years with only a passing knowledge
of the local language.

Perhaps one only really becomes local through
citizenship in the proper sense of possessing certain
rights, privileges and obligations and in active
engagement with the civic and political life of Hong
Kong?

It is difficult to construct a reasonable threshold
between locality and foreignness. Hong Kong’s
colonial past, its diversity and its cosmopolitan
outlook only compound this difficulty. Yet the
distinction of “us” and “them” is being drawn again
and again.
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Battle lines
Rachel Tsang says the recent tug of
war about identity only shows up the
difficulty of finding a firm distinction
here between ‘local’ and ‘foreigner’

The recent release of many
high-profile political
prisoners by the Myanmar

government has been hailed as a
firm step on the country’s path
towards democracy. While the
effects of many reforms have not yet
trickled down tangibly to the
masses and remain largely confined
to major cities, noticeable changes
have occurred.

However, it does not mean that
Myanmar’s transition to democracy
will be an easy or simple task. 

The most pressing challenge
remains the long-running civil war,
which has taken on new
dimensions. The Thein Sein
administration needs to achieve a
lasting, mutually beneficial
arrangement for peace by meeting
the various long-held grievances of
ethnic minorities. Some have
speculated that Aung San Suu Kyi
might be given a crucial role in
brokering peace in negotiations
once she is elected into parliament
in the coming by-election.

The government has enacted
ceasefire agreements with two
major rebel groups: the Shan State
Army (South) and the Karen
National Union. The notable
exception is the conflict with the
Kachin Independence Army in the
resource-rich north, where
government forces have suffered
high casualties. Clashes continue
despite President Thein Sein’s
orders for an immediate cessation
of hostilities; supporters of the
group have also become strongly
secessionist in their views. 

The internal dynamics of the

new government poses another
obstacle. This does not stem from
the much-vaunted tug of war said to
be occurring between reformists
and hardliners. While there are
hardliners who may be
uncomfortable with the pace of
reforms, they have so far stood
behind the president. 

Rather, the immediate challenge
lies in the power structure that is
still in its infancy. Despite its flaws,
the 2008 constitution gave rise to a
relatively decentralised form of
administration and decision-
making. As the authoritarian grip is
gradually loosened, parliaments
and parliamentary committees are
exploring their new powers and
testing their limits. This may result
in feet-dragging in the reform
process, as some members of
parliament attempt to carve out
new niches of power.

Another challenge is lawmakers
learning what their role really
entails. Myanmar had not had a
democratic legislature since 1962.
The new MPs have been given crash
courses in parliamentary
procedures and are required to
support their opinions with facts.
Many were unprepared for the
workload, prompting a few to
relinquish their seats. 

Yet another concern is reform of
the financial sector. Decades of
isolation and the cultivation of a
crony and state-dominated
capitalistic system, compounded by
sanctions, have ossified Myanmar’s
financial sector. Myanmar would
have to rush to modernise its
economic and financial sectors,

especially with the Asean Economic
Community coming into existence
in 2015. 

Even if crippling Western
sanctions were immediately
repealed, investors might not
readily flock in as they wait for
financial reforms to bring the
economy up to speed. The
International Monetary Fund has
been invited to tackle the problem
of four different exchange rates
while the parliament drafts new
investment laws.

Yet this would only tackle the tip
of the iceberg. Budgetary
constraints, particularly as the
military enjoys a quarter of
government spending, could
impede economic reforms and
infrastructural projects badly
needed to lift Myanmar’s economy.
Increased environmental
awareness also translates into more
opposition to large-scale projects. 

While the world reacts positively
to the release of political prisoners
and other reforms, Myanmar still
faces daunting challenges. 

The two key fronts are
promoting national unity and
institutionalising a constitutional
government that strikes a balance
between the civilian administration
and the military, even as it
revitalises the neglected economy.
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