
I
n China, as elsewhere, famous cases

enhance popular understanding of the
legal system. Just a year ago, when Beijing
police detained noted Chinese artist Ai
Weiwei incommunicado for 81

days, they exposed national and foreign audi-
ences to their unlawful abuse of “residential
surveillance”. 

Now the Communist Party has subjected Bo
Xilai ,Chongqing’s deposed party secre-
tary, to the party disciplinary procedure of
shuanggui (literally “double designation”),
bringing public attention to another extra-
legal, widely feared type of incommunicado
detention with an innocuous name. 

The simultaneous confinement of Bo’s wife,
Gu Kailai , on murder charges illustrates
a third type of incommunicado detention, one
authorised by law until the newly revised Crimi-
nal Procedure Law takes effect in January. 

The publicity and condemnation inspired
by Ai’s “residential surveillance” contributed to
domestic and international pressures for legis-
lating reform of that notorious practice. Those
pressures, reflected in certain improvements in
the new law, continue to generate demands for

further legal restrictions on the power of police
to transform what the legislature intended to be
a form of house arrest into up to six months of
incommunicado confinement not in the
suspect’s house. 

Will the public’s current preoccupation with
the fate of Bo lead to a similar focus on the reali-
ties of shuanggui and a demand for bringing it
under legislative regulation? 

For the over 80 million party members sub-
ject to investigation and sanctions adminis-
tered by the party for corruption and other vio-
lations of party discipline, the order to report at
a designated time and place for investigation –
hence “double designation” – is dreaded. It
often results in the loss of party membership,
and the most serious infractions are transferred
to prosecutors for indictment and punishment. 

Shuanggui conditions are sometimes more
comfortable than confinement under “residen-
tial surveillance” or criminal detention, but the
suspect’s isolation is usually just as complete.
The environment is also just as coercive, often
including psychological and physical torture.
No contact is permitted with family, friends or
colleagues, and there is no access to a lawyer.
The suspect is alone with relentless interroga-
tors, whom party investigators supply with

regular infusions of new material on which to
base their questioning. 

Moreover, while Chinese police operate
under generous time limits during ordinary
criminal investigation and “residential surveil-
lance”, in practice party investigators are even
less hampered by time constraints, and their
targets know that. Interrogators also make clear
that they grant “leniency to those who confess,
severity to those who resist”, with additional
consideration given to suspects who accurately
implicate others. In these circumstances,
suicide attempts are not uncommon. 

The party has occasionally experimented
with rules requiring that, before a member can
be ousted or suffer other serious sanctions, he
should be informed of the charges against him,
given an opportunity to rebut them at a hear-
ing, allowed the assistance of a party colleague,
provided with a written decision and permitted
an appeal. Yet my research indicates that such
experimental rules are unlikely to be available
to major suspects like Bo. 

It is surely ironic, although apparently un-
noticed, that the present party leadership, while
endlessly emphasising that the entire Bo Xilai
affair will be handled in strict accordance with
the law, has nevertheless entrusted the fate of
its central figure not to the legal system but to
party justice, at least initially. 

Bo’s wife, however, has been immediately
consigned, together with an assistant, to the
formal criminal justice system, presumably
because there is already evidence that they
have committed murder. Details are still lack-
ing, but apparently the suspects have been
detained in accordance with the ordinary crim-
inal process rather than the dubious “residen-
tial surveillance”. 

Normally, party members are required to be
divested of their membership via discipline
inspection procedures before undergoing
criminal detention, so it is plausible to assume
that neither suspect is currently a party
member, although that seems unlikely in the
case of Gu. It may be that the leadership’s sense
of urgency to put an end to this unprecedented
scandal has made it expedient to ignore the
normal practice, especially since she has not yet
been accused of corruption. 

In any event, although Gu and her assistant
are entitled under the current law to protec-
tions not available to those who are subjected to
“residential surveillance” or shuanggui, those
protections are unlikely to spare them from in-
communicado detention. Police and prosecu-
tors will probably declare that, at least during
the investigation stage, the case involves “state
secrets” and therefore, under the existing law,
investigators are authorised to deny the sus-
pects access to counsel until investigation ends,
which can be months away. 

Unless interrogators decide to permit a visit
by family or friends in an effort to persuade
suspects to confess, the detainees will remain

isolated from anyone but their jailers until the
new law – which provides for access to counsel
during the investigation stage in most cases –
takes effect. 

Will Bo be sent to criminal prosecution after
losing his party membership as anticipated?
That will depend on what evidence is uncov-
ered by current investigations as well as on the
leadership’s perception of political needs. Even
if not implicated in the murder itself, Bo may
well be charged with attempting to cover it up
or at least with huge corruption and false
imprisonment and torture of his enemies, as
well as other abuses of the criminal process on
which his life and that of his wife now depend. 

If prosecuted, Bo may finally have contact
with a lawyer after January 1, and that would
end his nightmare of incommunicado
detention. 

Yet that would not offer him much solace.
Although Bo is rumoured to be insisting on a
fair and public trial, from his own experience
manipulating the legal system, he well knows
the realities of “a socialist rule of law with
Chinese characteristics”.

Jerome A. Cohen, an NYU law professor and 
co-director of its US-Asia Law Institute, is also
adjunct senior fellow for Asia at the Council on
Foreign Relations. See www.usasialaw.org.

The big squeeze

No contact is permitted
with family, friends or
colleagues, and there 
is no access to a lawyer

Jerome A. Cohen looks at various types of incommunicado detention in
China, and discusses what Bo Xilai could face under shuanggui, a widely
feared internal disciplinary action that is outside the reach of Chinese law

You would think that the
British, having practically
invented appeasement, and

paid a heavy price for it, would
know better. But appeasement of
China for commercial gain is
apparently not considered morally
repellent. How else could Liu
Binjie, China’s censor-in-chief, be
invited to lead a delegation of 21
officially sanctioned writers to
London to celebrate Chinese
literature at the London Book Fair? 

Indeed, Liu is the British
Council’s guest of honour for the
event. The council says it wanted
to create greater understanding of
Chinese literature and promote
cultural exchange. But is it really
true that the world can or should
learn about China only by reading
works that are sanctioned by the
Communist Party? After all, didn’t
Boris Pasternak, Alexander
Solzhenitsyn, Milan Kundera and
Vaclav Havel teach the world as
much about the repressive
societies in which they lived as
anything turned out by the Soviet
bloc’s official publishers?

The council’s excuse insults
those Chinese writers who have
been imprisoned, banned or
forced into exile merely for writing
what their conscience demands.

China is producing literary
exiles at a faster rate that the Soviet
Union ever achieved. No British
governmental institution would
have invited the chief Soviet censor
as its guest of honour at an event
celebrating Russian literature. So,
why the double standard?

We all know the answer:

money. China has it, and Britain
and other Western countries want
it. They want Chinese consumers
to buy their products. 

China shipped 10,000 titles to
the book fair. That “choice” may
seem overwhelming, but it would
be safe to bet that not one of these
books probes impartially the
taboos of Chinese politics. 

The British Council claims it is
showcasing “the amazing breadth
and diversity of Chinese literature
today”. But any genuinely diverse
discussion would include other
writers on the more critical end of
the spectrum, and those who have
been silenced in China, such as
Wang Lixiong, Tan Hecheng, Mo
Jiangang and Yang Jisheng. 

The works of these banned
writers are packed with vivid detail
about contemporary Chinese life.
Their literary power derives from
their authors’ courage to ask
awkward questions. The British
Council’s decision to ignore them
has turned what should be a
cultural event into an unprincipled
commercial-political transaction.

Britain has not only produced
great literature, but has a tradition
of supporting free speech. Not
Napoleon, not Tsar Nicholas I, not
even Hitler could force Britain to
compromise on its commitment to
intellectual freedom. Instead, the
task has fallen to the Chinese
Communist Party’s ignoble
censor-in-chief – and to the greed
of some for Chinese gold.

Ma Jian’s most recent novel is Beijing
Coma. Copyright: Project Syndicate

Love of China’s cash 
is a blot on book fair 
Ma Jian faults the British Council for kowtowing to
Beijing and its list of officially approved authors 

Iam an only child born in the first wave of China’s
controversial one-child policy. From the minute I
was born, I was inundated with attention from

two loving parents and four doting grandparents. 
I grew up amid a sea of other only children. When

I had my first child, I knew I had to have another. I
understood just how spoiled only children are and I
didn’t want my child to be a little emperor. Never
having to share your parents’ affections is strange,
and it affects you in life.

But having that second child was not easy. Even
with just one child, I struggled to balance working
with motherhood. I feel the wave of guilt every
morning when heading to work. Some days, it’s
difficult closing the front door behind me.

My second pregnancy was the kind you read
about – not as in What to Expect When You’re
Expecting, but more like in What to Expect When
Everything Goes Horribly Wrong. At one point, both
my baby’s life and my life were in danger. Still, I
soldiered on. 

Towards the end of my pregnancy, when I lay
alone in the hospital separated from my family for a
month, what kept me going was the thought of all
those people in my life who at one point or another
hissed at me with “you’re so selfish because you are
an only child”. I hated that they put in that last part,
hated that I couldn’t argue with it. 

I was determined not to let my older son down as I
clutched my pink Queen Mary maternity ward
pyjamas, pyjamas I was practically swimming in
because my baby bump was so small. Many people in
Hong Kong, when they heard of my second
pregnancy troubles, simply shook their heads and
said, “But you already have one. Why can’t you leave
well enough alone?”

They had a point – having two children takes
parenting challenges to a whole new level. That’s
twice the tuition, twice the diapers, twice the
breastfeeding and twice the doctor visits. And as a
working mum, that’s half the attention, half the time,
and half the patience.

But look at me, I wanted to say – I am lonely. I
can’t leave well enough alone because my parents left
well enough alone and now I’m all I’ve got in the
world. It shouldn’t be this way.

In the end, not leaving well enough alone was the
best thing I ever did. Suffice to say, my younger son
has inspired everyone in our household – most of all,
his older brother – with his patience, determination
and perseverance. Suddenly, there was competition.
Someone else was willing to step up. My older one
quickly got the message that the world no longer
revolved around him.

I can understand the concerns Hong Kong parents
have towards having two or more children or even
having any at all. Having more children definitely
means fewer resources for each. But who decided
that parenting is an arms race of resources? I don’t
think it has to be.

Splitting myself into two so that I can be shared
doesn’t hurt my children. It helps them. I am giving
them both more by giving them each a little less.

Kelly Yang is the founder of The Kelly Yang Project, 
an after-school programme for children in Hong Kong. 
She is a graduate of the University of California, Berkeley,
and Harvard Law School. kelly@kellyyang.com

Stretch marks
Kelly Yang says the
reward of having a
second child is proof 
that parenting is more
than the sum of cost and benefit 

Australia’s Qantas Airways and
China Eastern Airlines have
teamed up to launch a new

budget airline for the region, Jetstar
Hong Kong. The two are prepared to
invest nearly US$100 million each to
pursue the fast-growing Asian
market covering the mainland,
Japan and South Korea, among
other destinations. 

The new carrier plans to take to
the skies in the middle of next year
with three Airbus A320 aircraft. By
the end of 2015, it plans to have 18
jetliners providing low-cost services
for millions of passengers. 

Jetstar Group has its business
headquarters and maintenance base
overseas. So the new budget airline
will only be Hong Kong-tagged but
not a Hong Kong-based operation.
This will infringe Hong Kong’s 
air traffic rights and directly harm
local interests with their principal
place of business in Hong Kong. 

Such a joint venture would create
unhealthy competition in the
aviation sector and erode the rights
and interests of local airlines. Worse,
it would set an undesirable
precedent and open the floodgates
to foreign airlines knocking on our
door wanting to provide low-cost
airline services for regional markets.

The short-term benefits offered
by Jetstar Hong Kong would
eventually bring long-term losses to
the city, challenge our status as an
international aviation hub and
threaten to weaken our competitive
edge. 

Air traffic rights that allow an
airline to pick up passengers from
one foreign territory and fly them to

another foreign territory are
privileges that are heavily guarded
by any country or territory. They are
not something to be given away
unconditionally.

If a country or territory decides to
open up its airspace or assign air
traffic rights to another country or
territory, they will sign air treaties
that offer mutual benefits. Only
airlines that are owned by or
incorporated in that country will be
given air traffic rights to operate
routes into and out of that country.

Since the handover, Hong Kong’s
status as an aviation hub and its civil
aviation sector have been under
intense focus. The Basic Law 
gives over significant space to
dealing with Hong Kong’s aviation
sector.

Article 132 states that all air
service agreements providing
services between other parts of
China and other states and regions
with stops in Hong Kong, and air
services between Hong Kong and
other states and regions with stops
at other parts of China, shall be
concluded by the central
government. And, in concluding
such agreements, Beijing shall take
into account the “special conditions
and economic interests” of Hong
Kong and consult its government. 

Furthermore, Article 134 specifies
that Beijing shall give Hong Kong the
authority to negotiate and conclude
with other authorities all
arrangements concerning the
implementation of its air service
agreements. It allows the Hong
Kong government to issue licences
to airlines incorporated in Hong

Kong and having their principal
place of business in the city.

Without getting prior approval
from the government, Qantas
Airways and China Eastern Airlines
might have jumped the gun. They
have gone against the principles and
rules laid down by the Basic Law.
This is something we cannot
tolerate.

For a region to become and 
then maintain its aviation hub
status, there are many
preconditions. Besides having all 
the geographical advantages 
and proper infrastructure, it 
needs to have a strong home 
carrier with an extensive network of
routes.

Cathay Pacific is a genuine Hong
Kong-based home carrier, offering
extensive global connectivity for
passengers and serving the city well.
There are other examples, such as
Dragonair, Hong Kong Airlines and
Metrojet. 

The government must remain
vigilant in safeguarding our air traffic
rights. It should also make it a
priority to protect the interests of
Hong Kong’s own airlines because
their well-being is critical to the
sustainability of our hub status and
the survival of our aviation industry.

Albert Cheng King-hon is a political
commentator. taipan@albertcheng.hk

New budget airline has no
claim to home advantage 
Albert Cheng says a HK-tagged carrier should not have access to air rights here 

In the midst of the Taliban
attacks in central Kabul on
Sunday, a journalist called the

British embassy for a comment. “I
really don’t know why they are
doing this,” said a diplomat. “We’ll
be out of here in two years’ time.
All they have to do is wait.”

The official line is that two years
from now, when US and Nato
forces leave Afghanistan, the
regime they installed will be able to
stay in power without foreign
support. The British diplomat
clearly didn’t believe that, and
neither do most other foreign
observers.

However, General John Allen,
commander of the International
Security Assistance Force, said that
he was “enormously proud” of the
response of the Afghan security
forces, and other senior
commanders said it showed that
all the foreign training was paying
off. You have to admire their cheek:
multiple simultaneous attacks in
Kabul and other cities prove that
the Western strategy is working.

The Taliban’s attacks in the
capital targeted the national
parliament, Nato’s headquarters,
and foreign embassies. About 100
people were killed or wounded. If
this were the Vietnam war, we
would have reached about 1971. 

The US government has
declared its intention to withdraw
from Afghanistan in two years, just
as it did in Vietnam in 1971.
Richard Nixon wanted his second-
term presidential election out of
the way before he pulled the plug,
just as Barack Obama does now.

The Taliban are obviously
winning the war in Afghanistan
now, just as North Vietnam’s
troops were winning then. The
American strategy at that time was
satirised as “declare a victory and
leave”, and it hasn’t changed one
whit in 40 years. Neither have the
lies that cover it up.

“It’s like I see in slow motion
men dying for nothing and I can’t
stop it,” said Lieutenant Colonel
Daniel Davis, a US Army officer
who spent two tours in
Afghanistan. He returned home
last year consumed by outrage at
the yawning gulf between the
promises of success routinely
issued by senior US commanders
and the real situation on the
ground. 

Davis wrote two reports on the
situation in Afghanistan, one
classified and one for public
consumption. He sent copies of
the classified version to selected
senators and representatives in
Congress. But no member of
Congress is going to touch the
issue in an election year. So
American, British and other
Western soldiers will continue to
die, as will thousands of Afghans,
in order to postpone the inevitable
outcome for a few more years.

Whatever political system
emerges in Afghanistan after the
foreigners go home, it is unlikely to
want to attack the US. Pity about
all the people who will be killed
between now and then.

Gwynne Dyer is a London-based
independent journalist

A futile war grinds on,
this time in Afghanistan
Gwynne Dyer laments the lives lost to satisfy 
a politically expedient exit, recalling Vietnam 
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