
I
n 1998, Gu Kailai , already a suc-
cessful lawyer married to then rising
political star Bo Xilai , published a
book about the American legal system.
She praised the mainland’s swift and cer-

tain death-penalty prosecutions of alleged
murderers, in contrast to the lengthy, exhaus-
tive scrutiny that capital prosecutions are sub-
jected to in American courts. 

Gu undoubtedly never thought that she
might become a world symbol for the failings of
the country’s criminal justice. Yet, her forth-
coming trial in Hefei , for the murder of
Briton Neil Heywood, is sure to focus interna-
tional attention on the unfairness of prosecu-
tion on the mainland. 

The crime occurred in Chongqing .
Why is Hefei, the capital of remote Anhui 
province, the place of prosecution? One can un-
derstand why a Chongqing trial would raise
many doubts about its fairness, with the case
being handled by prosecutors and judges who

may have been appointed, promoted or ad-
versely affected during her husband’s reign of
terror as Communist Party secretary there. But
why Hefei rather than a dozen more legally so-
phisticated jurisdictions? 

Some observers believe that Anhui courts
are even more unsympathetic to the rights of
criminal defendants and their lawyers than
most other mainland courts. Could it be that
Wang Shengjun , the president of the
Supreme People’s Court, who has deep roots in
Anhui, seeks to maximise his influence in the
case? For many years, despite his lack of legal
education and judicial experience, Wang ran
the party committee that controls Anhui’s
police, prosecutors, lawyers and judges. 

Why was Gu indicted only for murder and
not for the secret and presumably illegal inter-
national financial transactions that authorities
say caused a rift between her and her victim?
Would the latter implicate her still influential
husband, whose fate has yet to be determined
by the disciplinary commission that has de-
tained him incommunicado for more than four
months? Will corruption charges be the subject
of a separate or joint trial of the spouses?

What kind of trial can Gu and her present co-
defendant, a former assistant, expect? Will it be
open to the public and foreign and domestic
media? Thus far, the indictment has not been
released and we do not know whether the trial

has been officially character-
ised as secret. It is likely to be
closed if the authorities believe
there might be a risk of disclos-
ing, for example, either how the
defendants allegedly obtained
the cyanide that reportedly killed
their victim or lurid details of per-
sonal and business relations
among Bo, Gu, Heywood and oth-
ers. An open trial might also risk a
defendant’s revealing emotional
outburst. 

Will the accused have capable,
independent defence counsel?
They have been denied the right
to select their own lawyers. Their
families retained experienced
Beijing attorneys many weeks ago,
but neither lawyers nor family mem-
bers have been allowed to contact de-
fendants. Instead, Hefei authorities have
reportedly appointed local lawyers, who are
plainly under their control and can be relied on
to follow orders. This is common practice in
“sensitive” mainland cases, including that of
Chen Guangcheng’s nephew, Chen Ke-
gui , for attempted murder.

To be sure, even a courageous, competent
counsel’s role would be severely limited. Prose-
cution witnesses rarely appear in main-
land criminal courts. Instead, prosecu-
tors simply read witnesses’ pre-trial
statements into the trial record. This
prevents defence lawyers from exer-
cising their right of cross-examina-
tion. Moreover, if prosecution witness-
es do not appear, judges often refuse to
allow defence witnesses to do so, sometimes
claiming, ludicrously, that it would be unfair to
hear from one side’s live witnesses but not the
other’s.

Moreover, it would be challenging for law-
yers to prepare a defence in the brief period they
have apparently been allotted before trial. Gov-
ernment investigators and prosecutors have
been preparing their charges for months while
defence lawyers in this complex capital case
seem to have been appointed very recently.
Even if given pre-trial access to the prosecu-
tion’s witnesses and evidence, which is un-
likely, if, as expected, the trial opens soon, de-
fenders cannot possibly confront the prosecu-
tion on a level playing field, especially since
meetings with their clients will have been lim-
ited in time and closely monitored.

We do not know whether defenders will be
allowed to argue in favour of not-guilty verdicts
or merely restricted to pleading mitigating cir-
cumstances that might lead to reduced sen-
tences. Widespread rumours that Gu has long
suffered from depression suggest that her law-
yers might seek a judgment of diminished res-
ponsibility based on mental illness. Although

mainland courts seldom find murder defen-
dants not guilty by reason of insanity, they
sometimes sentence the mentally ill to life im-
prisonment or 15 years rather than death.

Gu is more likely to receive a death sentence
subject to two-year reprieve of execution, a
unique mainland punishment that is convert-
ed to a life sentence if the defendant does not in-
tentionally commit an additional crime during
the reprieve. Although the official announce-
ment of her prosecution did not mention men-
tal illness, it did hint at the existence of another
possible mitigating circumstance by stating
that Gu committed murder to protect her son,
whose safety had allegedly been threatened by
the victim. She might also “demonstrate merit”
by becoming a prosecution witness against her
husband and others.

Whatever her sentence, a defence appeal

from the Hefei Intermediate People’s Court to
Anhui Provincial High Court is unlikely to alter
it. Indeed, the court may well secretly direct the
lower court trial. In any event, since the sen-
tence will be determined politically, amongst
Beijing’s highest leaders, it will not be subject to
change, even by the Supreme People’s Court.

One wonders if Gu still harbours doubts
about the protections accorded US death-pen-
alty defendants. Perhaps she now takes more
seriously the admonition of Mao Zedong

– no amateur when it came to killing –
that “people’s heads are not like leeks. When
you cut them off, they will not grow again”. 

Jerome A. Cohen, a law professor at NYU and 
co-director of its US-Asia Law Institute, is also
adjunct senior fellow for Asia at the Council on
Foreign Relations. See www.usasialaw.org
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government shall “on its own, formulate
policies on the development and improvement

of education”. Yet the idea of national education,
which is arousing such controversy, was evidently
conceived not by the government here. It was
proposed in Beijing by President Hu Jintao .

At a dinner on June 30, 2007, the president
suggested to Donald Tsang Yam-kuen, who was to be
sworn in as chief executive the following day, that
Hong Kong “should put more emphasis on national
education for the youth”.

In his next policy address, Tsang declared that his
administration would “attach great importance to
promoting national education among our young
people, so that they grow to love our motherland and
Hong Kong” and “have a strong sense of pride as
nationals of the People’s Republic of China”. 

After that, Tsang returned each year in his policy
address to the subject of national education,
reiterating a desire to “strengthen students’ sense of
national identity”. 

The central government also did its part. Two
months before Hu’s visit, two pandas arrived to mark
the 10th anniversary of the handover. The following
year, China allowed equestrian events of the Beijing
Olympics to be held in Hong Kong.

These moves had some success. Surveys
conducted by the University of Hong Kong showed
that Hongkongers’ identification with the mainland
peaked in 2008. Since then, there has been a marked
drop. Last year, twice as many people identified
themselves with Hong Kong than with China. 

This was troubling to the Chinese government.
Hao Tiechuan, the publicity chief of the central
government’s liaison office, acknowledged that
national education is tantamount to brainwashing.
But he said it was something that all countries do. 

Actually, introducing national education is
unnecessary. Hong Kong schools already offered
moral and civic education. Expanding the syllabus to
include the concept of national identity and other
issues would not have been controversial.

In addition, making modern Chinese history a
mandatory subject would go a long way to creating
greater understanding of Hong Kong and its position
in China, both now and historically.

The problem was the high-profile manner in
which “national education” was being ushered into
Hong Kong, plus the stated purpose of fostering pride
in China.

Fifteen years after the handover, it is doubtful if
there are people who do not realise that the former
British colony is now part of China. Pride in China is
tangible in Hong Kong today with the country’s
spectacular rise over the last few decades. This is a
natural process and there is no need for
indoctrination. 

Unthinking national pride, resulting in the
attitude “my country, right or wrong,” is not
something that should be encouraged. As G. K.
Chesterton said, it is equivalent to saying, “my
mother, drunk or sober”.

Such pride is meaningless and in fact dangerous. 

Frank Ching is a Hong Kong-based writer 
and commentator. frank. ching@scmp.com. 
Follow him on Twitter: @FrankChing1
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Was it Deng Xiaoping
who said that

possession is nine-tenths
of the law? No matter. China is
actively applying this simple
precept in the South China Sea, a
disputed region where it knows that
boots on the ground count for a lot
more than expressions of
ownership voiced at some meeting
in a faraway capital. 

The establishment by China of
Sansha city on Yongxing Island –
one of many disputed territories in
the South China Sea – drives a
bulldozer through the diplomatic
and legal niceties about who owns
what in one of Asia’s most hotly
contested areas. 

The island is now officially home
to a bona fide Chinese prefectural
city – albeit an unusually small and
isolated one – as well as two military
bases. About 1,000 Chinese citizens
were already on Yongxing, also
known as Woody Island, even
before it was granted its new status. 

The Vietnamese, who also claim
Yongxing, will continue to object
vociferously. But common sense
suggests that the island is at least
nine-tenths China’s. Even from the
Vietnamese perspective, it’s difficult
to avoid the conclusion that China
has exercised squatter’s rights. And
we all know that squatters can be
very hard to dislodge, especially the
ones who genuinely believe they
have a right to be there. 

Perhaps more provocatively,
Beijing has also elevated Sansha as
the centre of a new administrative
region encompassing the Xisha and
Nansha islands and the Zhongsha

undersea atoll, also known as the
Paracel, Spratly and Macclesfield
Bank. That means that Yongxing
Island, a speck of land little more
than one kilometre across, oversees
an expanse of ocean territory the
size of Sichuan province – and
all the riches it contains. 

Materially, these administrative
changes will make very little
difference, except to the lives of the
Chinese troops and officials unlucky
enough to be dispatched to this
brackish backwater of the Chinese
cosmos. Yongxing is just too small
and too dependent on outside
supplies to become anything more
than a symbolic outpost. 

But Sansha city is important as a
message that proclaims Beijing’s
lordship over most of the South
China Sea. It demonstrates China’s
determination to extend unilateral
control over zones whose
ownership is supposedly, according
to one of Deng’s more famous
dictums, a matter that still awaits
resolution at the hands of a smarter
future generation. It also leaves
diplomacy wallowing helplessly
among the South China Sea’s
shallow reefs. 

China has exercised
commendable restraint in its recent
confrontations with the Philippines
and Vietnam, sending in unarmed
or only lightly armed law
enforcement ships, rather than its
navy, to assert its claims. But Beijing
is signalling now that it doesn’t
respect the counterclaims of Hanoi
or Manila or anyone else. If it did, it
wouldn’t be setting up cities in these
highly sensitive flashpoints. 

An amicable solution was
supposed to come from Asean,
which has been drafting a new code
of conduct designed to establish
some rules of the road for those
contentious parts of the ocean. 

In the end, some Association of
Southeast Asian Nations members
felt greater loyalty towards China
than to their Asean associates. It is
above all Cambodia, the current
Asean chair – and a major recipient
of Chinese aid – that has been
portrayed as Beijing’s Trojan horse
in the Southeast Asian castle,
obstructing Asean initiatives in
order to protect China’s interests.

Whether Cambodia really has
sabotaged Asean’s negotiations at
Beijing’s behest, something it
denies, the situation has certainly
developed very much to China’s
liking. Rather than having to deal
with an emboldened, unified Asean
under the terms of a robust new
code, Beijing is now able to deal
one-on-one with the smaller and
weaker individual member states,
with no effective new code to limit
its behaviour. 

A robust code might have
prohibited the establishment of
Sansha, on the grounds that it was a
provocative measure on a disputed
island. Now, China and the other
South China Sea claimants will
continue to take measures in the
bits of the sea which they control
irrespective of the outrage they will
undoubtedly cause elsewhere.

Through its actions, China has
sacrificed good relations with the
Philippines and Vietnam in order to
achieve certain domestic goals. It

wants the fisheries and the mineral
resources the sea has to offer; it also
wants to show the general public
that it’s standing up for Chinese
rights abroad. 

Hanoi and Manila are, of course,
driven by much the same
considerations, though they at least
were keen on finding a collaborative
solution under the auspices of
Asean – which, incidentally, is the
main casualty in this whole sorry
picture. The group, now split into
pro- and anti-China camps, may
not recover.

Sansha city represents the end of
the diplomatic road so far as the
South China Sea is concerned.
Expect more maritime
confrontations, such as this year’s
lengthy stand-off between China
and the Philippines at the
Scarborough Shoal. Expect more
angry fishermen, more maritime
surveillance patrols, more unilateral
declarations, and more naval build-
ups. Expect, sooner or later, a small
war or two. 

The establishment of Sansha city
was a good day for Chinese
nationalism. It was a bad day for the
stability of the Asia-Pacific region. 

Trefor Moss is an independent journalist
based in Hong Kong and former Asia-
Pacific editor for Jane’s Defence Weekly.
Follow him on Twitter @Trefor1
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Trefor Moss says a previously more restrained Beijing is now asserting its claims at the expense of ties 

Whatever you may have
thought about the
opening ceremony of the

London Olympics – its quirky
charm, odd topography and off-
beat choice of vignettes – the Danny
Boyle production was witty,
theatrical and replete with
important messages about Britain
and its place in the world. 

Boyle knew that this year’s effort
would be compared, probably
unfavourably, to Beijing’s over-the-
top martial extravaganza executed
four years ago, at about double the
cost of London’s show, by fellow
film director Zhang Yimou, with all
the support the Chinese state could
provide. 

What was the maker of Slumdog
Millionaire to do with the odds
stacked against him? Be British –
very British. But not that stiff-upper-
lip Britishness embodied by the
unsmiling octogenarian queen but
the more unbuttoned, edgy, even
funky Britain of today, over which
reigns an octogenarian queen
willing to play the role of Bond girl. 

In doing so, Boyle made some
subtle and not-so-subtle points
about his nation. In the opening
ceremony in Beijing, China stressed
its ancient culture and its fresh
dynamism which is going to propel
it to superpower status. London
offered a counterpoint: The British
too have their traditions and it led
the world into the Industrial
Revolution – Boyle had the stadium
infused with a sulfur smell to give
the audience the sense of being in a
smelt works – but Britain moved on
and focused on important aspects

of building a civil, gracious and
modern society. 

As long ago as 1948, the British
achieved universal health care. It
fostered innovation and creativity,
nurturing talents, such as Tim
Berners-Lee, who invented the
World Wide Web. It opened its
society to immigrants from all over
the world. And British arts, culture
and sport – represented on the
programme by Bond, Bean,
Beckham and the Beatles – have

spread across the globe and been
embraced by people everywhere.

Many viewers unfamiliar with
post-war British history will likely
have thought the hospital bed
segment with the children in
pyjamas and the dancing doctors
and nurses to be particularly
bizarre. But the narrative was
perfectly in sync with the overall
message of the evening. 

The launching of universal
health care in Britain was a
remarkable achievement, especially
so soon after the end of the second
world war. Today, neither Britain’s

successor as world superpower, the
United States, nor next-in-line
China has yet to provide its citizens
with universal health care. 

Boyle’s show wound up with
what many thought was an anti-
climax: seven young athletes of no
fame lighting the cauldron, followed
by a sing-along of Hey Jude led by
Paul McCartney. 

Two points were clear: First, the
world should look to the future, the
young people, and be led by them.
If 83-year-old Roger Bannister had
lit the flame, as had been widely
rumoured, the message would have
been quite different and far less
evocative. 

And second, in the midst of the
competition and all the challenges
the world faces, we all have to come
together in the end and “begin to
make it better”. Such a plea for
harmony and the informality of a
group sing are normally reserved for
the closing ceremony when the
athletes are meant to mingle, no
longer separated according to
national teams. 

At the end of the opening
ceremony of the London Olympics,
the coming together of athletes
from 204 nations and territories all
singing the same song was so
stirring a moment that McCartney
choked up and could barely sing the
first line of a song he wrote. Is there
a Chinese song to which everybody
in the house could have sung along?

Dr Alejandro Reyes is visiting associate
professor at the Department of Politics
and Public Administration, University 
of Hong Kong
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