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I am delighted to be here at the Center on Democracy, Development, and the Rule of Law. I plan on 
talking for about forty minutes to allow ample time for questions.  

My topic today is Contrasts Across the Strait: International Human Rights Norms in Taiwan and China. 
We could spend days on this topic, so my remarks will largely focus on aspects of the criminal justice 
systems that raise human rights concerns. 

Because we have a mixed audience with various levels of background knowledge, I will start with some 
brief background on Taiwan’s and the PRC’s legal systems dealing with criminal justice as well as the 
overall status of the incorporation of international human rights norms.  

I then will discuss a few concrete examples of how human rights norms are being incorporated, or not as 
the case may be, in the two jurisdictions: namely, issues involving the death penalty, administrative police-
controlled detention, use of torture (particularly coerced confessions), and the presumption of innocence. 
I plan to cover a lot of turf and am happy to go into more detail during Q&A. 

Finally, I want to ask how might Taiwan’s experience inform efforts to increase human rights protections 
in the Mainland. In particular, I want to consider what forces have helped to bring international human 
rights norms into the domestic sphere. Taiwan presents a hopeful story of legal reforms as a jurisdiction 
leaving behind a history of significant human rights violations. 

Taiwan’s criminal justice system and international human rights treaties 

Looking back on the sixty-plus years since Chiang Kai-shek’s Nationalist Party (KMT) moved to Taiwan, 
it is an understatement to say that the changes with respect to Taiwan’s political system have been 
dramatic. Despite being referred to as “Free China,” Chiang Kai-shek’s KMT government ruled Taiwan 
under strict martial law from 1948 until 1987, when it was repealed by his son, Chiang Ching-kuo. 

During the martial law period, political opposition was met by swift and stern response, which was made 
easily possible through use of the not-so-temporary “Temporary Provisions Effective During the Period 
of Communist Rebellion.” Since the late 1980s, Taiwan has transitioned to a vibrant two-party democracy, 
and the story of criminal justice reforms is embedded in this larger story of political transformation.  

Following the end of martial law came a crucial transition whereby police powers diminished and judges, 
prosecutors, and lawyers were no longer under tight political control. That said, recent questions about the 
relationship between the Special Investigation Division of the prosecutors office and President Ma Ying-
jeou have raised new concerns about possible political influence in criminal cases. 

In the late 1990s, Taiwan made a decision to adopt what is called a “reformed adversarial system,” which 
was outlined at the pivotal National Judicial Reform Conference in 1999. As part of this process, Taiwan 
actively looked abroad for inspiration and instituted substantial reforms to its Criminal Procedure Code.  

Taiwan shifted from a system that had a strong inquisitorial flavor in that the investigation stage focused 
on a prosecutor-controlled investigation and the trial itself was a judge led inquiry with little participation 
from either the prosecution or defense. The new system, in contrast, emphasized greater activity by the 
defense and prosecution in presenting their cases to the court and focused more attention on the trial. 

Not surprisingly there have been challenges implementing these reforms, which can be said for any system 
that has embraced sweeping reforms to its criminal justice system. 
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For example, the relationship between judges and prosecutors is still muddled. They take the same 
qualifying exam, train together, and are separated only after several years. Prosecutors did not traditionally 
see themselves on the same level as defense lawyers, and shifting the professional culture takes time. There 
are also questions whether there are sufficient defense lawyers, especially for indigent clients who cannot 
afford counsel. 

Another lingering issue is how to deal with swiftly moving cases through the system. Taiwan has a rough 
equivalent to American plea-bargaining, which is called “negotiation procedures,” along with other trial 
condensing procedures (summary procedures and simplified trial procedures).  

There is a further question as to when prosecutors should have the power to defer prosecution pending 
completion of treatment or other programs. And a recent hot topic is a new pilot project that brings 
laypeople into the decision making process as a consultative jury that works with judges but does not 
themselves decide cases. 

While these changes to the criminal justice system have been afoot, Taiwan has made a larger effort to 
incorporate international human rights norms into the domestic sphere. 

Since the PRC took China’s seat in the UN in 1971, the ROC’s government on Taiwan has been excluded 
from the formal international human rights regime. Despite isolation, Taiwan ratified two principal human 
rights treaties, namely the International Covenant on Civil and Political Rights (ICCPR) and the 
International Covenant on Economic, Social and Cultural Rights (ICESCR) in 2009. I will focus on the 
former because the ICCPR haves a more direct bearing on the criminal justice system. 

Taiwan’s attempts to actually deposit instruments of ratification were rejected by the UN, but it has 
nevertheless found creative ways to commit itself to the Covenants’ standards. The ICCPR and ICESCR 
not only were given the status of domestic laws but also will trump inconsistent domestic laws. Taiwan has 
set up a human rights reporting system to monitor compliance as implementation proceeds. 

In 2011 the Taiwanese government initiated the process of preparing detailed reports on the rights 
contained in each of the Covenants and, in 2013, a group of independent experts, from ten different 
countries, were invited to review the reports. 

As I will discuss momentarily, there are many open questions, but I applaud Taiwan for being very willing 
to be open to foreign criticism and then trying to use this information to chart an appropriate path 
forward for Taiwan. 

 PRC’s criminal justice system and international human rights treaties 

Turning to the PRC’s criminal justice system, the Chinese Communist Party’s consolidation of power in 
1949 and shift of the Nationalists to Taiwan with their legal codes in tow marked a sharp break in China’s 
legal trajectory. 

Upon founding the PRC, Mao Zedong summarily rejected the existing legal structure put in place by the 
Nationalists and set out to construct a legal system consistent with the CCP’s ideology. 

The turmoil of the early years of the PRC and persecution of legal scholars who might otherwise have 
been productive contributors to building a comprehensive legal system meant that for years China largely 
operated under a patchwork of regulations. Any attempts to build a legal system were obliterated during 
the Cultural Revolution (1966-1976), with a 1967 headline in the People’s Daily famously celebrating “In 
Praise of Lawlessness.” China was without a Criminal Law or Criminal Procedure Law until the end of the 
1970s.  

Viewed from the perspective of where China’s legal system was a century ago and the subsequent volatility 
of much of the twentieth century, China has built an impressively comprehensive, modern legal system 
within a relatively short time. At least with respect to the criminal justice system, however (and this is a big 
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“however”), there remain serious questions regarding both the contents of the black-letter law and also 
the implementation of those laws.   

The Criminal Law and Criminal Procedure Law have undergone substantial revisions since their initial 
enactments over three decades ago. The relatively bare-bones laws passed shortly after Deng rose to 
power were significantly revised in the mid-1990s. 

By the late 1990s, however, already cautious optimism for the ability of suspects and defendants to 
operationalize protections in the Criminal Procedure Law further dampened as critics pointed to 
numerous examples of the criminal justice system’s ability to circumvent procedural protections in 
individual cases.  

Furthermore, the dearth of defense lawyers, the rarity of witnesses appearing in court, and other 
substantial obstacles to mounting a defense even when a defendant was represented, meant that the 
formal trend towards a more adversarial system with greater participation by the defense failed to take 
firm root in practice.   

Most recently, after years of false alarms that the legislature would pass a revised law, China’s legislature, 
the National People’s Congress, enacted a heavily amended version of the Criminal Procedure Law in 
March 2012 that took effect this past January. Interestingly, the NPC released a draft for public comment 
in August 2011. During the one-month public comment period, people submitted over 70,000 comments 
via a designated website—albeit we do not know the actual content of the comments. The final version 
closely resembled the released draft though a few provisions were meaningfully revised, including the 
conditions for residential surveillance.  

As these changes to the criminal justice system have been ongoing, China has become more actively 
engaged in the international community. That said, although the PRC signed the ICCPR in 1998, it has 
thus far failed to ratify it. 

Human Rights Issues of Concern Today 

The first specific issue of concern that I want to highlight is the death penalty. The ICCPR does not 
prohibit the death penalty, but it does express an international trend towards abolition. There is a further 
question whether, as some national courts have found, the death penalty constitutes cruel, inhuman or 
degrading punishment, as prohibited by the ICCPR.  

Today, Taiwan still allows the death penalty and has carried out executions in recent years. There is a 
robust debate about the use of the death penalty, but so far efforts at full abolition have failed.  

As an American lawyer, I am sympathetic to the difficulties of abolishing the death penalty. Many states 
no longer use the death penalty, but it is still legal and used in some states and the federal system. 

In Taiwan, the number of actual executions has not been large—4 in 2010 and 5 in 2011—but thus far 
efforts at wholesale abolition have been unsuccessful.  

The scale of the use of the death penalty in the Mainland is dramatically different. How the PRC actually 
uses the death penalty is still largely opaque, with the number of annual death sentences and executions 
remaining a state secret. Estimates range widely though are generally now in the several-thousand range as 
compared with prior practice that was estimated at easily over 10,000 executions per year.  

Even a few thousands is still a startling number, but at least the trend in recent years has been to constrain 
application of the death penalty through both substantive and procedural reforms. 

For example, use of the death penalty is first constrained by the crimes for which it is a possible penalty. 
This number now stands at fifty-five crimes, down from sixty-eight in the pre-2011 version of the 
Criminal Law. Admittedly the death penalty was seldom applied to the crimes that are no longer death 
eligible. Nonetheless, decreasing the number of substantive crimes at a minimum has symbolic value. 
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If a person is prosecuted for a death-eligible crime, the Criminal Procedure Law has strengthened the 
procedures that must be followed, including a final review by the Supreme People’s Court prior to 
execution, as compared with the previous practice of leaving this decision to the provincial high courts.  

A second issue of concern is administrative detention. That a jurisdiction would treat some legal 
infractions as mere administrative violations that do not rise to the level of crimes is hardly surprising. A 
person who finds a parking ticket on his windshield—and I hope none of you will today—will likely need 
to pay a fine in many countries around the world, but few would feel the social condemnation of being 
branded a criminal for such a minor legal violation. Similarly, as a New Yorker, I break the law all the time 
by jaywalking, but I do not worry about harsh punishments for this infraction. 

The concern historically in Taiwan and in the Mainland today is when the police have unfettered power to 
lock people up for extended periods of time, perhaps even years. This practice contravenes the ICCPR’s 
requirement that anyone who is deprived of his or her liberty by arrest or detention shall be entitled to 
take proceedings before a court. 

Police-controlled sanctions are also problematic because of the ICCPR’s requirement that people charged 
with crimes be afforded a “fair and public hearing by a competent, independent and impartial tribunal 
established by law” and that they be allowed to examine witnesses against them (Art. 14). Importantly, 
even if not labeled by domestic law as a criminal charge, a state cannot skirt ICCPR protections by simply 
calling a proceeding “administrative.” 

Thankfully, the power of police in Taiwan to summarily detain people for long periods of time has 
changed dramatically in recent years.  

Most prominently, Taiwan’s system of “reformatory training” for people deemed “hooligans” (or “liumang” 
using the Chinese term) was gradually reformed in order to restrict police power and to offer greater 
procedural protections before its ultimate abolition in 2009. Reformatory training was formerly a non-
criminal sanction—though I think more accurately understood as a quasi-criminal sanction—that allowed 
police to lock up vaguely described hooligans for up to three years.  

Although outwardly aimed at hooligan behavior such as gang participation and gambling activities, the 
relevant legal framework also proved itself to be expedient for silencing political opponents who did not 
fit the conventional description of hooligans.  

The waning years of martial law in Taiwan had seen the beginnings of judicial involvement in decisions 
that had formerly been left exclusively to the police. Following the end of martial law, Taiwan’s 
constitutional court—the Council of Grand Justices—increasingly declared unconstitutional portions of 
the legal regime for dealing with hooligans.  

As criminal justice reforms progressed, Taiwan’s judiciary, legislature and executive gradually recognized 
the untenable gap between the new procedures applied to “criminal” cases and those used for “hooligan” 
cases. The executive branch subsequently recommended its abolition and, in 2009, the legislature took the 
unexpected step of repealing the law in its entirety.  

Four years out from abolition we have heard no reports that the public security situation in Taiwan has 
deteriorated because of the Act’s abolition. The regular criminal justice system, with its more robust 
protections for the accused, has been sufficient to deal with anti-social conduct. 

A different form of administrative detention has been in the news more recently in Taiwan: the detention 
of foreign nationals. Earlier this year, the constitutional court declared part of the Immigration Act 
unconstitutional because foreign nationals being detained prior to repatriation are not being provided 
prompt judicial relief. 

The court held that this practice violates the constitutional guarantee of physical freedom. The 
international experts who assessed Taiwan’s compliance with the ICCPR similarly noted that the 
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Immigration Act violates the ICCPR’s requirement that anyone who is deprived of his or her liberty by 
arrest or detention shall be entitled to take proceedings before a court  

The Legislative Yuan has been given two years within which to bring the Immigration Law in line with the 
right to personal liberty, which should include ICCPR-compliant judicial relief.  

Court-ordered detention has further come under scrutiny in Taiwan. A persisting issue is the lengthy 
delays in detention that criminal suspects sometimes face during the adjudication process.  

Article 9(3) ICCPR stipulates that it shall “not be the general rule that persons awaiting trial shall be 
detained in custody.” In 2012, however, 3,373 persons (42.07% of all persons held in pre-trial detention) 
were detained solely under the reason of being accused of a serious crime.  

This statistic raises questions whether Taiwan should make greater use of bail and other release terms and 
should only hold suspects in pre-trial detention if the court finds additional grounds, such as a risk of 
flight or a risk of destroying evidence. Moreover, Article 5 of the dubiously named “Speedy” Trial Act of 
2010 allows a maximum period of eight years of pre-trial detention, which arguably violates the 
“reasonable time” limit in the ICCPR.  

Turning to the PRC, The most notorious administrative penalty in the PRC today is commonly called re-
education through labor.  

As an initial point, we need to understand that re-education through labor is one of many deeply 
problematic mechanisms for depriving people of their liberty without meaningful legal process. There are 
forms of extralegal, extra-judicial detention in China, including so-called “black jails” used to detain 
petitioners and “soft detention” used to keep certain people deemed to be troublemakers under house 
arrest without a legal basis.  

In addition, there are forms of administrative confinement and involuntary treatment and education for 
drug addicts and for those engaged in prostitution. There are reports that some provinces are already 
turning re-education through labor facilities into compulsory drug treatment facilities.  

The PRC leadership publicly stated earlier this year that reforms to the re-education through labor system 
are under discussion and could be announced as early as the end of the year. However, there have been no 
details on what those reforms might be.  

At this point, it is very unlikely that re-education through labor will be abolished. What is more likely is 
changing the severity of the punishment (currently up to four years) and/or the procedures used to 
determine who is sent to re-education through labor  (currently decided by the police forces without any 
judicial approval).  

Re-education through labor stands as a notable barrier to ICCPR ratification because it is difficult, if not 
impossible, to square the lack of judicial procedures with the ICCPR’s requirements. 

Turning to concerns over the use of torture, or at a minimum coercion, especially during interrogations, 
Taiwan has thankfully come a long way from its martial law past. However, “torture” is not currently 
included as a separate offense in the Criminal Law. 

Of greater concern today than use of torture in Taiwan is the possibility that a foreign national may be 
sent back to a jurisdiction where the person would face a serious risk of being subjected to torture, 
otherwise known as the principle of non-refoulement. The ICCPR’s absolute prohibition of torture also 
implies this principle, which applies to all individuals, including those who have committed the most 
serious crimes. Taiwanese law currently does not contain an express principle of non-refoulement.  

Turning to the Mainland, the revised Criminal Procedure Law incorporates reforms aimed at the 
collection and use of evidence in criminal cases. These reforms are widely attributed to the growing public 
criticism of China’s heavily confession-focused system.  
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High-profile cases of wrongful convictions have brought unprecedented public scrutiny to methods used 
to extract confessions: for instance, the Zhao Zuohai case where the murder “victim” returned to the 
village alive after his self-confessed “murderer” had spent a decade in prison. You don’t need DNA 
evidence to prove you’ve wrongly convicted someone when the murder “victim” is alive. It eventually 
came to light that police had beaten Zhao during the interrogation process.  

Zhao’s case and other reports of coercion and outright physical torture prompted the release of new 
evidentiary rules in 2010 that included, among other provisions, a pretrial mechanism to challenge the 
admissibility of illegally obtained confessions.  

The new rules, which have largely been incorporated into the revised Criminal Procedure Law, mark a step 
towards recognizing the extreme reliance on confessions and the concerns for abuse and mistakes that are 
inherent in such a one-dimensional method of evidence collection.  

The revised Criminal Procedure Law only recently came into effect, and thus far there have been very few 
reports of defendants successfully excluding confessions. 

Taiwan has had much longer experience with use of an exclusionary rule: In 1998, Taiwan’s Supreme 
Court declared that judges could exclude illegally obtained evidence when they believed that admitting the 
evidence would impair justice and fairness. 

This judicially created rule was later made explicit through a series of reforms to the Criminal Procedure 
Code. Taiwan now has a discretionary rule under which, in deciding the admissibility of evidence, the 
court is called on to balance the protection of human rights and the public interest. 

A further bedrock principle of criminal justice is the presumption of innocence. Article 14(2) ICCPR 
stipulates that everyone charged with a criminal offence shall have the right to be presumed innocent until 
proved guilty according to law.  

Although Taiwan’s Criminal Procedure Code states that, prior to a final conviction through trial, a 
defendant is presumed to be innocent, it is not quite as simple as that. The principle of presumption of 
innocence, as expressed in the ICCPR, also protects accused persons against trial by the media. The 
international experts expressed concerns that this is indeed happening in Taiwan. Anyone who has been to 
Taiwan knows that the media is very energetic and opinionated. While I believe in freedom of the press, as 
one friend said, the media in Taiwan can be “tai ziyou” or “too free.” 

In order to combat reported practices of certain media in Taiwan, the experts recommend that the 
government should take effective measures to punish officials who release information about criminal 
cases to the media in violation of the laws and regulations designed to safeguard the presumption of 
innocence.  

The Mainland has yet to incorporate a clear presumption of innocence into its law and, considering that 
the conviction rate is nearly one hundred percent, it is hard to argue that even a watered-down 
presumption of innocence is being actualized in China today. Put simply, being charged with a crime 
nearly always results in conviction. 

The allocation of evidentiary burdens at trial further remains uncertain. The revised Criminal Procedure 
Law clarifies that, for evidence to be considered “reliable and sufficient” enough to sustain a guilty verdict, 
the court must determine that, “based on an overall evaluation of the evidence, all facts are proved beyond 
a reasonable doubt.” The revised law further specifies that the prosecution bears the burden of proof with 
respect to the legality of how evidence was gathered.  

What level of proof the prosecution must provide to obtain a guilty verdict and, conversely, what practical 
hope a defendant has of challenging the prosecutor’s case will only be clarified as implementation plays 
out. A huge concern is that the regular lack of defense lawyers means that defendants in China will be 
unable to take advantage of evidentiary reforms that trend towards a slightly more equal playing field in 
the adjudication process.   
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Forces for Change in Taiwan and the PRC 

Finally, how might Taiwan’s experience inform efforts to increase human rights protections in the 
Mainland? I’m especially interested in what forces have been key to bringing international human rights 
norms into the domestic sphere. For example, reform-minded politicians, lawyers, judges, prosecutors, 
and scholars have been crucial advocates for strengthening human rights protections, as has Taiwan’s 
Constitutional Court. 

In highlighting ways that Taiwan’s past might be helpful in charting the PRC’s path forward with respect 
to giving greater force to international human rights norms, I recognize that, despite shared historical and 
cultural ties, Taiwan’s recent experience is far from a perfect blueprint for the Mainland’s future. Most 
glaringly, since the late 1980s, Taiwan has transitioned to a vibrant multi-party democracy and the story of 
criminal justice reforms are embedded in the larger story of this political transition.  

That said, Taiwan’s reform path still has much to offer despite the PRC’s current political reality. Taiwan’s 
judicial reforms did not flourish until the political climate changed. Nevertheless, reforms during the 
martial law era helped lay a foundation for future reforms even if the procedures used were heavily flawed 
from a human rights perspective.  

A perennial question is whether someday an unexpected leader might emerge in the Mainland who would 
fundamentally shift the Party’s lock on power. In light of Chiang Ching-kuo’s early career, it certainly 
came as a shock to many that he helped orchestrate a peaceful transition to a democracy. And, since that 
transition, Taiwan has seen a number of leaders who have legal backgrounds, including studying at 
American law schools. 

It has been less than a year since Xi Jinping and his cohorts rose to the pinnacle of power but, at least so 
far, none of them appear to be closet reformers who will fundamentally shift the present course of 
emphasizing stability at all costs. 

For example, Nobel Peace Prize recipient Liu Xiaobo remains in prison serving an eleven-year prison term 
after being convicted of inciting subversion of state power. His case has understandably received 
widespread criticism on the grounds that he is being punished for peacefully criticizing the government, 
not for stirring up an imminent violent rebellion.   

Nor will greater protections for human rights likely come from the PRC judiciary. There might be some 
impassioned judges who could try to give greater force to protections such as the new exclusionary rule 
but the Mainland does not have a constitutional court to push the human rights debate forward. 

The role of the PRC Constitution is also limited. A key function of the US and ROC Constitutions is to 
grant actionable rights to citizens. The PRC Constitution, in contrast, is better viewed as an aspirational 
political document that sets forth the general framework of government and states broad protections for 
citizens, including the 2004 addition of a respect for human rights.  

However, a PRC citizen cannot walk into court waving the Constitution and expect the judges to use its 
stated respect for human rights as the legal basis for their decision. In short, constitutionalism is a part of 
the broader legal debate in China, but the topic remains largely academic. 

At most there might be room in the not too distant future for a constitutional committee within the 
National People’s Congress, even if not a full court, but even that is doubtful given the leadership’s 
current hostility towards “constitutionalism.”  

If not from the leadership or courts, than where might a push for greater protections of human rights 
likely come from? Most likely it will come from the people. 

Taiwan’s flourishing civil society has been a powerful source of momentum to improve human rights 
conditions. Indeed, a key part of the recent review of Taiwan’s implementation of the international human 
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rights covenants was very active engagement of a wide range of civil society groups. And it seems like 
there is always a protest going on outside the government buildings in Taipei. 

Across the strait, civil society is much more constrained. I have participated in dialogues on the Rule of 
Law and Human Rights, organized by the National Committee on US-China Relations and the China 
Foundation for Human Rights Development. The China Foundation for Human Rights Development 
sounds like a great name but it is a government entity. It is very difficult for true NGOs to operate today 
and many are more aptly termed GONGOS or “government organized” NGOs. 

Despite these challenges, fledgling civil society groups are working to gain a voice. Even more potently, 
there are hundreds of millions of “netizens” in China and the micro-blogs have turned into an important 
avenue for people to expose human rights abuses. 

For example, regarding coerced confessions, the pattern is not a top-down approach whereby the official 
media initiates news of a wrongful conviction and other sources follow suit. Instead, a marked bottom up 
approach is at work: The blogosphere and non-government-mouthpiece media sources generally break the 
story, and then the story generates momentum across a wide geographic area.  

If enough evidence comes to light to substantiate the story, at some point the government looks ridiculous 
for denying that there is a problem. As occurred in the Zhao Zuohai case, it is hard to say with a straight 
face that people should have confidence in a system that convicts a man for murdering a very-much-alive 
person. 

In this age of micro-blogs and other methods of information sharing despite continuing government 
censorship, perhaps future individual incidents will capture public attention and prompt China to abolish 
or significantly reform other types of administrative detention.  

As a further example, re-education through labor came under heavy fire in summer 2012 following 
widespread reports of a woman sentenced to eighteen months for “seriously disturbing the social order 
and exerting a negative impact on society” after she vocally protested the sentence given to men who 
kidnapped and raped her eleven-year-old daughter. The public outcry led to the woman’s release.  

At least for now, however, that outcry has not led to more systemic reforms. The public security forces 
maintain re-education through labor and a variety of other ways of restraining people without even 
initiating a criminal case.  

But at least the PRC Government is starting to feel pressure to answer questions from the public that it 
previously could ignore. And I think Taiwan’s wealth of civil society groups and activist lawyers could 
provide not only a beacon of hope and but also concrete strategies that might be helpful for those people 
working for change in the Mainland. 

Thank you. I look forward to your questions. 


