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B
eijing’s pending prosecution of
deposed Politburo member Bo
Xilai and the recent
murder conviction of his wife,
Gu Kailai , have again

brought China’s criminal justice system to
world attention. Having detained Bo in
March, not until October did the Central
Commission for Discipline Inspection
turn him over to the state prosecutors for
indictment. 

No indictment has yet been issued,
perhaps because Bo’s prosecution
presents the party with its thorniest legal
challenge since the 1980-81 trial of the
“Gang of Four”, which marked China’s
transition from Mao Zedong’s 
Cultural Revolution to Deng Xiaoping’s

radical new policy of reform and
opening up. Will Bo be given a similar
political “show” trial, as the most recent
victim of a Communist legal tradition
made infamous by Stalin’s 1930s “purge
trials”? 

Actually, the Gang of Four trial was a
misnomer, since there were actually 10
major defendants tried before two cham-
bers of a special tribunal. Yet the chamber
dealing with Mao’s widow, Jiang Qing

, and her colleagues was the focus.
They had been arrested in October 1976,
shortly after Mao’s death. It took over four
years to bring them to trial in a way that
would assure the nation that the defen-
dants, who were saddled with principal
responsibility for inflicting a decade of
unspeakable harm on tens of millions of
people, would be properly dealt with. 

This would have been an ambitious
task for any government, but particularly
for one just beginning to recover from that
nightmare of lawlessness. Indeed, the
attempt to dispense justice in such a politi-
cally charged situation, in a country whose
legal institutions had long been shattered,
became the target of scepticism, even rid-
icule. The American comic strip Doones-
bury, for example, claimed China had
waited more than four years because it first
had to put the judges through law school! 

The purpose of the trial was not only to
assign political responsibility for the na-
tion’s disastrous decade, but also to pun-
ish the accused as criminals. In addition to
various “counter-revolutionary” crimes,
their alleged misconduct included direct-
ing officials to commit many offences,
such as illegal searches and seizures, law-
less detentions, torturing suspects to
extort confessions, and wounding and kill-
ing people without legal procedures. 

The trial was a golden opportunity to
enhance the new Deng government’s
legitimacy by introducing the masses to
the principles underlying the Communist
government’s first codes of criminal law
and procedure, which had just gone into
effect. Thus, instead of preventing public
access to the trial on the grounds that it

involved “state secrets”, as the party often
does, Deng boldly decided to give it maxi-
mum publicity. 

Unfortunately, the trial, which lasted
roughly two months, failed to prove a satis-
factory educational vehicle. It did get off to
a promising start, however. The 15 mem-
bers of the tribunal appeared serious and
dignified, and a few were well known.
Professor Fei Xiaotong, China’s most fam-
ous social anthropologist, took part as a lay
judge, apparently to give representation to
the broader public. 

For those observers interested in resur-
recting the status of lawyers, the high point
came at the start, when the avuncular
court president asked Jiang Qing, who
until that point had played the role of help-
less widow, whether she would like a de-
fence lawyer. “What is a defence lawyer?”
she asked. Here was the first opportunity
to educate the masses, and the court
president gave her a brief but useful
explanation of a criminal defence lawyer’s
functions. 

At that point, watching the broadcast
on television in my Chinese hotel, my
hopes for the trial’s educational value rose.
But then Jiang asked: “Can a defence law-
yer take my place so I don’t have to come to
court?” When the court president said this
would not be possible, Jiang snapped
back: “Then I don’t want one.” Shortly
thereafter, she had to be temporarily re-
moved from the courtroom for obstreper-
ous behaviour, and the trial went downhill. 

Jiang was not solely responsible for the
trial’s failure to generate respect in legal
circles. The ad hoc tribunal assembled by

the party also displayed some warts.
Indeed, some observers and Jiang herself
challenged its legality, claiming the case
should have been handled by a regular
court. Moreover, the trial hardly seemed
fair. Although some prosecution witnesses
testified, there was no opportunity for
effective cross-examination by the well-
known scholars and lawyers who served as
defence counsel, and they were not
permitted to introduce any witnesses. By
contrast, the judges’ inquisitorial ques-
tioning of defendants made prosecutors
seem superfluous. 

Since guilty verdicts were assured, as
almost always in China, the only real issue

concerned the sentences. While the trial
was proceeding, Judge Fei made a bizarre
lecture tour of several North American law
schools, where he discussed it and even
asked his audiences what they thought
might be appropriate punishments. 

Nevertheless, in light of the failings of
China’s current criminal justice system,
certain features of the Gang of Four trial
merit reassessment. For example, this
year’s orchestrated, one-day, supposedly
“public” trial of Gu and the closed trials of
her husband’s police chief, Wang Lijun

, and his assistants make one
appreciate the relative openness of the
Gang of Four trial. 

Moreover, the evidence produced in
that complex and occasionally chaotic
proceeding, although sometimes not
clearly linked to the defendants, seemed
largely credible, raising fewer questions
than Gu’s trial did. The courtroom
witnesses against Jiang and her co-defen-
dants were carefully coached, but their hu-
manity shone through during unscripted
exchanges with judges and accused. And
there was certainly no repentant confes-
sion from Jiang, who bitterly defended
herself throughout the hearings and in a
final speech of almost two hours, under-
standably seeking to put much of the
blame on Mao. 

Furthermore, the Gang of Four trial
drove home a major lesson that deserves
amplification in today’s China, where
police and other officials, who should be
implementing newly legislated criminal
procedures designed to protect suspects,
often engage in lawless search and seizure,

beating, kidnapping, detention in “black
jails”, “residential surveillance” in “safe
houses”, and torture. As Fei noted in his
introduction to a book published about
the trial, similar misconduct “took place
despite the constitution of 1954 specifically
guaranteeing that the freedom of the
person was inviolable and the homes of
citizens of the People’s Republic of China
were also inviolable”.

Bo’s trial is by no means likely to be as
lengthy, transparent or chaotic as that of
the Gang of Four. Its procedures will prob-
ably resemble the nominally “open” but
carefully restricted trial of Gu, if by that
time the normally feisty accused has been
reliably subdued, and can be counted on
to confess and regret. That would mean a
brief exercise in which no significant wit-
nesses are summoned and subject to
cross-examination, even if the defendant
and his family are permitted to appoint
lawyers of their choice, as required by law
but often violated in practice. 

The script for the recitation of pre-trial
statements in court would be drafted to
reveal only what the party thinks useful to
present. Thus, despite China’s significant
advances in both information technology
and criminal legislation during the past
three decades, the people are likely to learn
much less about Bo’s case than they did
about that of the Gang of Four. 

Jerome A. Cohen is professor and co-director 
of the US-Asia Law Institute at New York
University School of Law and adjunct senior
fellow for Asia at the Council on Foreign
Relations. See also www.usasialaw.org
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Jerome A. Cohen says the Gang of Four trial 30 years
ago provides a useful contrast with ‘show’ trials in
China today, and the comparison does not augur 
well for a fair, transparent hearing for Bo Xilai 

Legal challenge
Which of the following statements is true? The

US now has a 100-year supply of natural gas,
thanks to the miracle of shale gas. By 2017, it

will again be the world’s biggest oil producer. By 2035,
it will be entirely “energy independent”, and free in
particular from its reliance on Middle Eastern oil. 

Unless you’ve been dead for the past couple of
years, you’ve been hearing lots of enthusiastic
forecasts like this, but not one of them is true. They
are generally accompanied by sweeping predictions
about geopolitics that are equally misleading. 

For example, we are assured that the US, no
longer dependent on Arab oil, will break its habit of
intervening militarily in the Middle East, since what
happens there will no longer matter to Washington.
We’re also told that this new era of cheap and
plentiful energy from fossil fuels will also result, alas,
in sky-high greenhouse gas emissions and runaway
global warming.

These statements are based on quite mistaken
assumptions. The original error is the belief that
“fracking” – hydraulic fracturing of underground
formations of shale rock to release the gas trapped
within them – has fundamentally transformed the
energy situation of the US. Huge amounts are being
invested in the newer shale plays like the Eagle Ford
formation in Texas and the Marcellus in
Pennsylvania, but the numbers just don’t add up.

Production of shale gas has soared in the US in the
past 10 years, but it is only compensating for the
decline in conventional gas production in the same
period. Moreover, while the operators’ calculations
assume a 40-year productive lifetime for the average
shale gas well, the real number is turning out to be
around five to seven years.

That means that in the older shale plays they have
to drill like crazy just to maintain current production
– and since drilling is very expensive, they aren’t
making a profit. As Exxon CEO Rex Tillerson told a
private meeting six months ago: “We’re making no
money. It’s all in the red.” 

They are hoping to make a profit, of course, once
the gas price recovers from the ridiculous level of
US$2 per million British thermal units (Btu) that it fell
to in 2009, when a great many people believed this
really was a miracle. But it’s clear that shale gas is no
miracle. 

In that case, the prediction that the US will be the
world’s biggest oil producer by 2017 is nonsense.
Even on an ultra-optimistic estimate of how much
“unconventional oil” it can eventually get out of the
shale formations, it will still be importing a large
proportion of its oil in 2035.

And the whole Middle Eastern business is a red
herring, because the US does not depend heavily on
Middle Eastern oil. Most US oil imports come from
the Western hemisphere (Canada, Mexico,
Venezuela) or from Africa. Only about a fifth comes
from Saudi Arabia, Iraq and Kuwait, and virtually
none from anywhere else in the Gulf. Whatever
America’s various wars in the region may have been
about, they were not about “security of oil supply”.

Which leaves the business about shale gas and oil
pushing the world’s greenhouse gas emissions over
the top. They can’t do that, because we are already
over the top. We need only continue on our present
course, without any growth in “unconventional” oil
and gas production, and we will be committed to 
2 degrees Celsius of warming within 10 years. 

So why are we fed a daily diet of misinformation
about energy in general, and shale gas in particular?
Because a lot of people have something to sell.

Gwynne Dyer is an independent journalist

Fractured truth
Gwynne Dyer says the promise of a
new era of cheap and plentiful energy
in America is wildly exaggerated,
because there is no shale gas ‘miracle’ 

On December 26, the
2,298-kilometre high-
speed railway between

Beijing and Guangzhou became
operational. Trains will run at an
average speed of 300km/h,
cutting travel time to about eight
hours from the current 24 or so. 

There has been much debate
about whether China’s high-
speed rail investments have
been economically sound. In
order to repay large construction
debt loads, significant revenue is
required from fares, subsidies,
and/or other sources of income,
such as advertising and property
development. 

Despite impressive
passenger figures, virtually every
completed line of the railway has
incurred losses in its first years of
operation. 

The maths is even more
complicated if we take into
account the externalities. On the
one hand, people will benefit
from the shorter travelling time
and the development of
technological capacity, not to
mention the impact of the
government spending on
employment; on the other hand,
the project carries social and
environmental costs, and the
speed of development may also
bring risks. 

One online comment
captures the contradictions
involved: “Air travel has been
tested worldwide for a couple of
generations, and every fatal
crash has taught the industry
deep lessons. But these high-

speed railways are running on
uncharted territory, safety-wise,
not to mention substandard
concrete”. 

“Uncharted territory” is
inherently unsafe. And that’s
exactly why the courage to
explore it should have been met
with applause. Instead, we are
faced with the China-bashing
now in fashion. 

This newspaper sent a
reporter and photographer on
the debut ride to give readers
real-time coverage. “Food takes
back seat on high-speed
railway”, read the headline of the
article. The focus was more on
the long queues for lunch and
the fact that supplies of
cupcakes had run out, and
chewing gum was left on the
windowsill of the train. 

Yet there were hundreds of
mainland Chinese passengers
who were thrilled to have been
able to take part in this historic
moment (and who were
obviously not overly concerned
about “uncharted territory,
safety-wise” and “substandard
concrete”).

The reporter’s views are very
representative of those of
“mainstream” Hongkongers,
who seem determined to remain
outsiders. 

And that brings me to
identity politics in Hong Kong.
Identification with a group sits
uneasily with the basic
principles of equality and justice
that underlie liberal
democracies. This is because the

individual is the basis on which
democracies are founded. A
society with a strong group
identity tends to put the group
ahead of the individual. 

Can a society function
entirely without group
identities? It isn’t realistic to
think a person’s politics is not
influenced by the groups with
which he or she identifies.
Group identities serve a number
of important social purposes.
They provide people with a
more secure sense of self, and a
sense of social belonging. 

Clearly, identity politics
cannot be eradicated. There is
nothing inherently good or bad
about it, but we have to
scrutinise what each identity
actually represents. 

A Hongkonger can be a
person from Hong Kong who is
proactive, progressive and
positive towards the city and the
nation’s development. He or she
can be a person who has in-
depth knowledge of both the
East and West, and brings the
best of both worlds together.
When differences between the
cultures emerge, that person can
be a moderator delivering fair
and ingenious solutions to all
parties involved.

Or, a Hongkonger can be
fixated on cupcakes.

Lau Nai-keung is a member of 
the Basic Law Committee of the 
NPC Standing Committee, and also 
a member of the Commission 
on Strategic Development

Time to get Hongkongers’
identity on the right track 
Lau Nai-keung cautions against remaining cool to nation’s developmentHong Kong’s property

prices will remain high
and continue to rise

because of the government’s
land policy and the surplus
funds in the market. 

But the ultimate cause of
these sky-high prices is our
strong foundation of prosperity
and stability, and our enduring
core values – our rule of law, and
our freedoms and human rights. 

All these factors have made
Hong Kong one of the world’s
most liveable cities and raised
the value of our land. 

Immediately after the global
financial crisis, Beijing launched
a stimulus package estimated at
4 trillion yuan (about 
HK$4.5 trillion at exchange rates
then) to fuel domestic demand
and boost the slowing mainland
economy. As a result, the
economy began its rapid growth,
enabling a new, wealthy elite to
rise. 

The appreciating value of the
renminbi then spurred a flood of
mainland money into the Hong
Kong property market, further
pushing up prices. 

Judging by the usable floor
space in many Hong Kong
properties and other practical
factors such as air quality alone,
it’s ridiculous that the prices of
our luxury apartments are so
much more expensive than
those in neighbouring
Shenzhen. 

So, in fact, our property
prices reflect the successful
implementation of the principle
of “one country, two systems”.
Under this system, Hong Kong
has remained a bastion of

economic freedom. It is a free
society that’s advancing towards
democracy. This is why a
Shenzhen luxury apartment is
worth HK$5,000 per sq ft at the
most while a Hong Kong
equivalent can fetch at least six
times that amount.

However, since taking office

in July, Chief Executive Leung
Chun-ying has been eroding the
city’s core values and moral
standards, which are essential to
our long-term stability and
success, and which help our real
estate market thrive.

Former chief executive Tung
Chee-hwa’s fatal campaign to
build 85,000 flats a year left
thousands of owners in negative
equity in 1997. Today, what
Leung is doing is worse. 

One of Leung’s first tasks
after he took office was to push
ahead with the introduction of
moral and national education in

schools, despite strong public
opposition. The new
curriculum, which has since
been shelved, was obviously
meant as a brainwashing
exercise. 

Under Leung, too, our
freedom of speech and press
freedom have suffered. DBC
Radio, a private radio station,
was forced out of business
because of its anti-government
stance. One can only imagine
what kind of control is being
applied to RTHK. 

But worst of all is the threat to
our rule of law. 

The first person to lead the
attack was former secretary for
justice Elsie Leung Oi-sie, who
openly criticised the legal
profession in Hong Kong,
including judges, saying they
knew little about China’s
national affairs. She claimed
they lacked an understanding of
the relationship between Hong
Kong and Beijing, which she said
had given rise to mistakes in
some rulings. She added that the
Basic Law should serve as the
foundation of Hong Kong’s legal
system.

Elsie Leung’s harmful
comments were widely criticised
by the legal profession but the
meddling didn’t stop there. The
new director of the central
government’s liaison office in

Hong Kong, Zhang Xiaoming
, also stressed that the

central government has the
absolute right to interpret the
Basic Law. 

In other words, they are
saying that judicial
independence is not absolute.
When it comes to the policy of
“one country, two systems”, one
country will always prevail. 

It’s this kind of political
atmosphere that caused former
Court of Final Appeal judge
Kemal Bokhary to warn of the
threat to the city’s rule of law.

Bokhary was spot on. Justice
Secretary Rimsky Yuen Kwok-
keung recently suggested that
the city’s top court seek legal
clarification from Beijing about a
previous interpretation of
residency laws. This will affect
permanent residency in relation
to foreign domestic helpers and
children born in Hong Kong to
mainland parents. 

Yuen has acted in total
disregard of judicial
independence. 

The reality is that “two
systems” will always come under
“one country”. The idea of “one
country, two systems” and
“Hong Kong people ruling Hong
Kong” is only a pipe dream.

Albert Cheng King-hon is 
a political commentator.
taipan@albertcheng.hk

Property market could not thrive 
without our fundamental freedoms 

Albert Cheng says the Leung
administration appears intent on
undermining Hong Kong’s core
values, most notably the rule of law

The ultimate
cause of high
property prices
is our prosperity
and stability 


