
preconditions for negotiations
that Beijing has set out, namely
that he states “Tibet is an
inalienable part of China”. 

Thus, there has only been a
series of “talks about talks”.
These are unlikely to resume
soon because the Dalai Lama
says he has no political role and
Beijing does not recognise and
will not talk to the Tibetan
government-in-exile. 

Yet elements of Hong Kong-
style autonomy may be
adaptable in Tibet. Beijing has
said that minority autonomy
should be gradually broadened
to achieve “extensive
autonomy”. There are practical
steps Chinese leaders can take,
but autonomy cannot be
broadened without the Dalai
Lama (or any successor) publicly
stating that Tibet is an
inalienable part of China. 

This may all sound
discouraging to some. But Hong
Kong is a unique part of China
where the Tibet question can be
discussed openly. And some
informal contacts in Hong Kong
may bring the two sides together
and may lead to the eventual
resumption of “talks about
talks”.

This is an edited version of a recent
speech by Professor Barry Sautman
of the Hong Kong University of
Science and Technology at a speaker
luncheon organised by the Hong
Kong Democratic Foundation

Whether one can accept
that the “Tibet
question” is

misconceived depends on
whether one thinks the Chinese
government may be right about
the political status of Tibet. That
means going beyond the
common view found in the West
and in Hong Kong that because
the Chinese government is not a
liberal democracy, it is
necessarily wrong about
everything.

There are many
misconceptions. The main ones
fostered by Beijing are, firstly,
that Tibetan protests would not
exist but for external
intervention. But there are some
500 protests a day in China,
mostly without external input.
Secondly, Tibet’s problems can
be solved through development.
But some developments cause
more ethnic economic disparity.
And thirdly, the Tibet question
will go away once the Dalai
Lama “goes away”. The Tibet
question will alter when the
Dalai Lama no longer plays a
political role; ethno-nationalist
movements throughout the
world are generally able to
continue after their great leaders
have passed away. 

There are also
misconceptions spread by the
Tibet government-in-exile and
the “Free Tibet” movement.
First, they claim Tibet was
independent from 1913 to 1951.
In fact, no country in the world
recognised Tibet’s
independence during that time. 

A second misconception is
that “Old Tibet” was a peaceful
region and that Buddhism is the
religion of peace. But there were

many wars between Tibetan
governments and their
neighbours as well as internal
wars. And Tibetan rebels and
exiles also used arms against
China during the 1960s and
1970s. 

A third misconception is that
the Dalai Lama is Buddhism’s
leader. In fact, the world has 490
million Buddhists; only 12
million are Tibetan Buddhists,
and not all are of the Gelugpa
sect led by the Dalai Lama. 

A fourth misconception is

that the Communist Party is
trying to extirpate Buddhism in
Tibet. Theravada Buddhism, the
predominant form of Buddhism
in the world, is promoted by the
government in southwestern
China. 

A fifth misconception is that
the Tibetan question is a human
rights issue as a result of
“cultural genocide”. But cultural
genocide has to be intentionally
carried out and it is always tied
to physical genocide, as in the
Holocaust. Tibetan language,
literature and art are thriving. 

And, finally, the self-
immolations that have been
occurring in Tibetan areas since

2009 are proof that the human
rights situation is worsening. But
no one knows why most of the
self-immolations have been
carried out. It may well reflect
some kind of political tactic tied
to religious merit, a result of peer
pressure, the self-
marginalisation of monks. 

All this has fuelled external
support for Tibetan separatism,
which makes Beijing more
resistant to expanding self-
autonomy in Tibet. It’s not
useful to see Tibet’s autonomy
as “genuine” as claimed by
Beijing, or “fake”, as Tibetan
exiles might claim. Instead,
autonomy is at a low level. 

Beijing has never claimed it is
at the same level as in Hong
Kong. It never says there is “one
country, two systems”, or
“Tibetan people ruling Tibet”.
Rather, Beijing sees autonomy in
Tibet as serving a few basic
purposes: preserving Tibetan
culture and allowing some
Tibetan officials to function
within the political regime and
to carry out preferential policies. 

Beijing certainly regards
Tibet as abnormally insecure. As
a result, local decision-making
remains highly constricted. In
the main, Tibetans’ level of
rights is the same as for other
Chinese, but the state infringes
them more often. 

The Dalai Lama has said that
he seeks only “genuine
autonomy”, not independence.
But Beijing continues to see him
as a separatist because of the
statements he and his
representatives have made. The
Dalai Lama has made little
progress, mainly because he has
been unwilling to fulfil the main
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Barry Sautman says misconceptions can be honestly addressed, so stalled talks may one day restart 
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M
uch ink has been spilled
during the past week over
the informal announce-
ment that China’s police-
imposed long-term pun-

ishment of “re-education through labour”
would, by the end of the year, “cease to be
used”. The newly appointed head of the
Communist Party’s all-powerful political-
legal commission, Meng Jianzhu ,
made this announcement at a national
judicial conference. Understandably,
since nothing less than the constitutional
protection of 1.3 billion people against
arbitrary imprisonment is at stake,
Chinese and foreign commentators have
been scrutinising the inscrutable. 

What did Meng mean? There are many
possibilities. Did he simply mean that, in
the exercise of its discretion, the police
would at least temporarily suspend send-
ing a couple of hundred thousand
defenceless people to labour camps each
year? Did he also mean that, in the coming

months, the more than 300 existing
re-education through labour sites would
be emptied of their current occupants. 

Or did he mean even less – that the gov-
ernment would only change the name of
this notorious punishment but keep it in
substance? Ever since its formal establish-
ment in 1957, the police have lobbied tena-
ciously to retain this instrument of control,
which subjects individuals to long-term
detention in the name of social “harmony”
without bothering to seek their indictment
by prosecutors and trial, conviction, sen-
tencing and appellate review by courts. 

One thing Meng’s statement plainly
did not foreshadow is the end of labour
camps. Contrary to some media reports,
he dealt solely with the “non-criminal” or
“administrative” punishment known as
“re-education through labour” dispensed
by the police alone, not with the criminal
punishment to which many offenders are
sentenced by courts. Many convicted
criminals will continue to be sent to labour
camps or conventional prisons. 

Until two decades ago, criminal pun-
ishment in a labour camp was formally

known as “reform through labour”, which
created confusion with the “non-crimi-
nal” punishment of re-education through
labour, especially since the two types of
offenders were often confined together.

It is possible, of course, to interpret
Meng’s statement to mean that re-educa-
tion through labour might soon be abol-
ished, not suspended or perpetuated
under another name. Indeed, a decade
ago, during a brief period of popular
pressure for political-legal reform, some
influential Chinese experts flatly predicted
that the National People’s Congress was
about to abolish it. Yet that did not happen,
and there was so little agreement about the
content of the proposed legislation that no
draft was made public. A similar attempt
failed in 2010.

Today, the demand for a law to elimi-
nate re-education through labour appears
to be stronger. It is based on two claims
supported by the constitution and recent
legislation. The first is that all official de-
tentions, whether called “administrative”
or “criminal”, must be authorised not by
executive regulation alone but by a formal
enactment of the NPC. 

The second, more demanding, claim is
that all official detentions require the
approval of the courts, not merely the
police. Proponents also point out that 
judicial approval of such detention is also
required by the International Covenant on
Civil and Political Rights, which China
signed in 1998 but has not ratified. 

It is likely that, despite serious constitu-
tional, legislative and international argu-
ments against any form of administrative
detention, the NPC will soon adopt a law
authorising some forms of relatively long-
term administrative detention, just as it
adopted the Security Administration Pun-
ishment Law in 2005 to authorise short-
term police detention of up to 15 or 20 days
for a broad range of minor offences. 

Under the broad title of a law for the
“correction” of “unlawful’ (but not “crimi-
nal”) conduct, it may make separate provi-
sions for different kinds of “violators”. For
example, it may reaffirm existing mea-
sures for dealing with drug offenders, who
are major targets for re-education through
labour in “rehabilitation” centres, and
prostitutes and their clients in “commu-
nity correction” programmes. Juveniles
and others in need of “education” may be
detained at other special sites. The maxi-
mum duration of confinement may be
reduced to as little as six months but may
be 18 months in some cases. 

Yet many more difficult issues have to
be addressed. The police will not want to
surrender their power to confine persis-
tent petitioners, democracy advocates,

human rights activists, Falun Gong practi-
tioners, religious worshippers and repeat-
ed minor offenders such as petty thieves.
The police will certainly not surrender
their power to make the decision to im-
pose such administrative punishments,
although they may at least nominally share
the power with other administrative agen-
cies as they were supposed to, and as some
current municipal pilot projects purport to
do. 

The police will also continue to fight
efforts to give the courts the power to
approve all detention decisions, and they
may even challenge the power of the Min-
istry of Justice to run various confinement
facilities. The police are likely to show
more flexibility in accepting certain proce-
dural protections such as hearings,
evidentiary standards and participation of
lawyers, so long as they control the final
decisions. 

Whatever the detailed content of the
anticipated legislation, even if it failed to
comply with constitutional and legislative
requirements for court approval of all
detentions, the present situation is likely to

be improved in law, and to some extent in
practice. 

We should not underestimate, how-
ever, the frequently demonstrated capac-
ity of the Communist Party, the police and
other agencies to compensate for consti-
tutional and legislative restrictions by
distorted legal interpretations and low- 
visibility, often illegal, measures. Think
oppressive surveillance, “black jails”, party
disciplinary confinement, brutal beatings
and arbitrary detention in mental institu-
tions and even homeless shelters. 

Yet, imagine – if China’s new leaders
were to surprise us by announcing that
they will ban all administrative detentions
not approved by the courts, they would, in
asingle stroke, show their own citizens and
the world that the party has begun to take
the rule of law seriously. Taiwan has done
it. How far behind is mainland China?

Jerome A. Cohen is professor and co-director 
of the US-Asia Law Institute at New York
University School of Law and adjunct senior
fellow for Asia at the Council on Foreign
Relations. See also www.usasialaw.org
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the courts the power
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Jerome A. Cohen says whatever form the proposed end of re-education
through labour takes, even if it fails to fully comply with China’s
constitution or its laws, the present situation is likely to be improved

Gradual process

Judges, in Hong Kong and elsewhere, are supposed
to remain above the rough and tumble of politics
and, when controversy whirls around them, they

remain calm and, yes, judicious. Certainly, they do
not ordinarily hold press conferences to defend their
actions or explain their point of view.

Recently, judges have been more in the news than
usual. Former justice secretary Elsie Leung Oi-sie
publicly said some judges do not have a proper
understanding of the relationship between Hong
Kong and the central government, and the non-
permanent Court of Final Appeal judge Kemal
Bokhary warned that “storm clouds of
unprecedented ferocity” were gathering over the
courts.

Through all these controversies, the judiciary has
remained silent. But, once a year, the official opening
of the legal year provides an opportunity for the chief
justice to deliver a speech that is listened to not only
by the legal fraternity but by politicians as well. 

This was the case on Monday, when Chief Justice
Geoffrey Ma Tao-li acknowledged in his speech that
“the law and the judiciary have very much been the
focus of discussion by many people from all walks of
life”. Ma did not mention the government’s
suggestion that the court seek a clarification on right
of abode matters from the National People’s
Congress Standing Committee, though he did refer
obliquely to “immigration matters”.

The chief justice did reject a suggestion that only
Chinese nationals should serve as judges, citing the
Basic Law, which says that “judges from other
common law jurisdictions” may be invited to sit on
the top court. He said foreign judges had made a
significant contribution to Hong Kong’s
jurisprudence. With overseas guests and local law
students in the audience, the chief justice explained
the constitutional role of judges and upheld the need
for the integrity of the law. “No one, no institution is
above the law,” he declared.

He also explained that, save for limited exceptions,
all proceedings in court are open to the public and
added that the court’s reasoning is provided in a
judgment available to all so that anyone can see
exactly how the court has applied the law. 

To this listener, at least, these words underlined
the gulf that exists between the Hong Kong legal
system and that on the mainland. There, assertions
are also made routinely that no individual or
organisation is above the law and the constitution.
But, unfortunately, those assertions are hollow. The
mainland also says that its trials are open, except that
it routinely excludes reporters, foreign diplomats and
sometimes relatives of the accused and even lawyers
hired by them.

But, more to the point, mainland judges are not
trained to provide legal opinions as they are
understood in Hong Kong. In fact, even
interpretations by the NPC Standing Committee are
not backed by substantive legal reasons.

The maintenance of an independent judiciary is
absolutely vital to Hong Kong. Hopefully, in time, the
mainland will also come to understand its value.

Frank Ching is a Hong Kong-based writer 
and commentator. frank.ching@scmp.com. 
Follow him on Twitter: @FrankChing1
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The quality and efficiency of
Hong Kong’s MTR receive
rave reviews from

residents and visitors alike. It’s a
world-class system for Asia’s
“world city”. Unfortunately, the
same cannot be said for the
city’s road transport. 

Hong Kong’s “above-
ground” transport is running
into major challenges. The key
issues are: increasing traffic
congestion, decreasing
convenience, and worsening
roadside air pollution. Each of
these issues must be resolved for
Hong Kong to maintain its
competitiveness. 

Traffic conditions on major
roads are noticeably worsening.
According to government data,
average vehicle speed on Lung
Cheung Road (an expressway)
has declined by 40 per cent from
2005 to 2010, and on Waterloo
Road (a commuter artery) by 22
per cent.

Bus journey times have
increased; data from KMB shows
99 per cent of its routes
experiencing increased journey
times, with the rise an average of
16 per cent. Worsening
congestion means more delays
for commuters and a higher toll
on the environment.

The delays and variability of
road transport naturally push
commuters to use the subways,
which is environmentally
friendly. But railway crowding
and the rising wealth of the
middle class are pushing people
back to road transport – this
time in the form of private cars. 

Indeed, over the past five
years, 97 per cent of the growth
in passenger vehicles has come
from private cars. To meet the

public’s increasing point-to-
point transport needs, Hong
Kong needs a faster and more
efficient bus system to
complement the railways. 

But within today’s bus
network, there are many routes
that have become redundant,
slow and circuitous. Worse yet,
numerous routes with empty
buses are not permitted to be
efficiently restructured. This has
to change.

Many would agree that the
polluted air of Hong Kong is not

what should be expected from
Asia’s world city. 

While the debate on solving
the roadside air pollution
problem has primarily focused
on upgrading vehicles (which is
highly costly), Hong Kong has
not adequately explored how
employing better traffic
management practices and
better traffic enforcement –
genuine low-cost solutions –
could help the problem. 

Motorists constantly
complain about how a few
illegally parked vehicles on
certain busy roads cause
incessant congestion problems.
Technology-based traffic

management practices, as well
as the setting up of congestion
zones limiting vehicles in certain
areas at certain times, are well
worth exploring.

Hong Kong’s success has
been predicated on a “can do”
attitude. Indeed, tackling these
problems should not be so
difficult if backed by sufficient
will. Hong Kong has been trying
to solve its transport issues
predominantly through “supply
side policies” such as building
more railways and roads, and
assisting in technology
upgrades. 

There has been inadequate
focus on “demand side
management”, which is already
employed by comparable cities
such as London and Singapore. 

This includes tackling traffic
problems via better traffic
enforcement, enhancing
technology-enabled traffic
management (for example,
smart signalling, traffic diversion
systems, and parking
information systems), and,
perhaps most importantly,
creating a coherent and
integrated public transport
policy that helps the different
public transport modes
complement each other. 

Having an efficient public
transport system goes beyond
an excellent railway system – all
mass transport modes need to
work together in order to
achieve the highest possible
efficiency and the best possible
service for the people of Hong
Kong .

Richard R. Vuylsteke is president 
of the American Chamber of
Commerce in Hong Kong

Congestion, roadside pollution
are choking development
Richard Vuylsteke says HK needs a better integrated transport policy

Routes with
empty buses are
not permitted 
to be efficiently
restructured.
This must change 


